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FOREWORD 



The Citizens' Commission on Civil Rights is a bipartisan 
group of former officials who have served in the federal 
government in positions with responsibility for equal 
(VPOflunity. It was established in 1982 to monitor the civil 
rights policies and practices of the federal government and to 
seek ways to accelerate progress in iba area of civil rights. 

This study consists of two parts. PartOne(ch{y)tersI 
and II) is the Report of the Cbmmission, reviewing die civil 
rights record of the Bush administration after two years in 
office. Part One concludes with the Cbmmission's Recom- 



mendations (chapter m). Part 1\vo (beginning with chapter 
IV) is a series of working papers inqnred by leading civil 
rights and pid)lic interest experts, with some contributions by 
private practitioners. Severalof these authors also c(MUrib- 
uted to the Commission's 1989 study, One Nation, In(Ms- 
ible: The CM Rights Challenge for the 1990s. 

The Commission gratefully adoiowledges the suppon of 
the Ford Foundation and the Rockefeller Foundation for this 
study. 
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PART ONE 

Report of the 
Citizens' Commission on Civil Rights 



THEREPORT » Chapterl 



Chapter I 

Introduction 



In January 1989» the Citizens* Commis$don on Civil 
Rights issued a comprehensive leportt surveying the damage 
that had occurred in civil rights during the 1980s, The 
Commission found that by most objecdve measuxes, the drive 
toward equality of opportunity had faltered and that indeed 
there had been regression. Most distuibing, we found that a 
political climate had been created in which the rights and 
aspirations of one group of citizens were pitied against those 
of others resulting in an e-scalation of racial tensions. Accord- 
ingly, the commission concluded diat "A first priority for the 
new administradon should be to take viable and sustained 
initiadves to deal effecdvely with die evident rise in 
intergroup tension and conflict*** 

To implement this priority, the Commission set forUi in 
One Nmion. Indivisible: The Civil Rights Challenge for the 
1990s, a series of recommendadons for executive and 
legislative action, stating that, '"President Bush has a genuine 
opportatdt/ to reaffirm die national commitment to civil 
rights, to make a fiesh start, and to set the nation on a course 
toward civil rights progress and reconciliation.** 

After two years, it seems clear diat dealing effectively widi 
intergroup tensions has not been a first priority for die 
Executive branch or for die nation and diat q>portunities to 
set die nation on a course toward progress and reconciliation 
have been lost As a result, diere has been a continuing 
deterioration in intergroup relations, deterioration which 
dueatens the strcngtii and unity of die nation and which must 
be reversed 

To be sure, die picture of federal action over die past two 
years is a mote variegated one dian in die 1980s, and diere 
have been positive actions diat may contribute to a reduction 
of tensions and to civil rights progress. Prime among diese 
was enactment of die Americans widi Disabilities Act in 
1990, a padibreaking law which extends die guarantees of 
equal opportunity in every important area to people widi 
disabilities and which reflects credit bodi on die President and 
die Congress. In addition, President Bush has spoken 
forcefully about equality and opportunity and has hsfkcd his 
statements widi several appointments to die Cabinet and 
subcabinet of highly qualified women and minorities. 

Moreover, in selected areas of civil rights, enforcement 
has improved. This appears to be particularly true of die 
Administration's enforcement of die Voting Rights Act and its 



initial enforcement efiforts under die Fair Housing Act 
Amendments Act, which became law in 1989. In housing and 
a few odier areas, the Administration and Congress have 
secured modest increases in the resources available to assist 
low income citizens, resources which are an indispensable 
prerequisite to equal opportunity. 

But in most areas of civil rights policy and enforcement, 
the Administration has continued d^e policies of die Reagan 
years diat constricted opportunities and curtailed remedies. 
Most damaging of all was die injection of die false claim of 
**qwotas** into die debate over die Civil Rights Act of 1990 — 
a bill to restore equal employment remedies diat had been 
curtailed by Supreme Court decisions. Regrettably, President 
Bush, acting on die advice of his legal and political counsel- 
ors, embraced die ''quota*' charge in vetoing die bill, an act of 
divisiveness that was repeated by odiers in die 1990 election 
campaign and diat has escalated racial tensions in die nation. 

Moreover, whatever positive changes may occur at die 
margins, evidence continues to mount of die social costs of 
racism and inequality of opportuni ty. As diis repc^^ docu- 
ments, a majw segment of die nation*s minority pup ilation 
continues to suffer die legacy of years of oppression and 
dbcrimination; it remains racially isolated, cut off from equal 
opportunities for education, jobs, and services, and afflicted 
by die most serious kinds of hcaldi and social problems. At 
the same time, hundreds of diousands of newer immigrants 
from Central and Soudi America, from Soudieast Asia and 
elsewhere have needs and entidements to equal opportamiy 
in public schools and in die workplace, q)portunities diat 
often are not available. So, tcx), are opportunities being denied 
in practice to disabled people whose rights to equal opportu- 
nity have only recendy been legally acknowledged. 

As die problems of continuing discrimination and 
deprivation go unattended, intergroup tensions and conflict 
have risen — a iroblem exemplified most discouragingly by 
instances of racism dial have occurred on some of the 
nation's most prestigous college campuses. But die campuses 
are not the only arena where intergroup tensions continue to 
mount From Bensonhurst to Boston to California, incidents 
of racial conflict occur in increasing numbers. And racial 
stereotypes of blacks and Hi^anics persist despite a grow- 
ing number of white people who claim to support racial 
equality.^ 
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In the face of these escalating problems* much of the 
energy of the Bush Administration continues to be expended 
in abstract and st^e debates about the need for ''color blind'* 
^^edies, a debate which must strike mincnity citizens who 
know that white America is only too awaie of the color of 
their skin as a cruel irony — a debate which heightens rather 
than lessens racial tensions. While legitimate issues exist 
about the scope of remedies for discrimination, the actions of 
the Admim5tration continue to be shaped less by ixinciple 
than by calculation of the political advantage to be derived 
from using the ''quota** label. 

Like the Bush Administration, the uatim itself is divided 
and ambivalent on civil rights issues. Many white Americans 
profess a belief in equality and fairness but lemain reluciant 



to take the difficult steps that are necessary to make q^rtu- 
nities in education, housing, and employment meaningful to 
those who have been denied it The Commission continues to 
believe that this is a problem that can only be addressed 
through leadership at the nation's highest levels — leadership 
that will call for sacrifices in order to achieve the goal of 
equal q)portunity, and that will forego the use of code words 
that may achieve short-tenn political advantage but add fuel 
to the flames of racial tensions. 

Accordingly, this report renews the CcnnmissicHi's call to 
the Pmesident to take the lead in efforts to reduce inteigroup 
tensions and reccunmends acticm that the Executive and 
Legislative branches should take to frame positive civil rights 
policies and assure strong enforcement 
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Chapter H 

Civil Rights Policy and Enforcement 
in the Bush Administration 



I. Introduction 

During the 1980s, th Reagan Administration attempted to 
radically alter the quarter-century old bipartisan naticHial 
commitment to a strong and effective civil rights policy. 
President Reagan, Atttxney General Edwin Meese, Assistant 
AttoriKy General )^illiam Bradfmi Reynolds, and others 
ei^$ed in a campaign to repeal fundamental policies 
providing for broad coverage of civil rights laws, and sought 
to rediK:e the federal government's role in enforcing laws 
designed to eradicate discrimination and prejudice. The 
Administration denounced civil rights policies which 
I^A^ided affirmative remedies or relief that were race- or 
gender-conscious as violating principles of ''color-blindness'' 
in the ConstiUition. 

In its 1989 repwt. One Nation, Indivisible: The Civil 
Rights Challenge for the 1990s, the Commission reviewed 
the Reagan Administration record, and set forth an agenda for 
change for the 1990s. The Commission stated, ''reaffirming a 
commitment to equality of opportunity, reinstating effective 
enforcement programs, and restoring public confidence in 
government's adherence to the rule of law are the challenges 
facing a new administration in the 1990s." 

Early signs from President Bush were encouraging. Even 
before his inauguration. President Bush i^ke of the need to 
overcome the "moral stain of segregation."^ But even early 
on, his actions did not match his rtictcHic. At the same time 
that he named highly qualified women and minorities to serve 
in his Cabinet and in other high ranking positions,^ the 
President's Hrst nominee to the most important civil rights 
position in the federal government — the assistant att(Hncy 
general (or civil rights — lacked even minimal qualifications 
for the job. 

There have been some modest increases in enforcement in 
selected areas of civil rights law, particularly voting rights 
and housing. And yet the AdminisUation aiq;)ears to be 
continuing many of the same policies as its predecessor, 
particularly its insistence that civil rights policy must be 
"color blind" The insistence on a "color blind" standard for 
civil rights rests on the notion that America no longer has a 
national obligation to act affirmatively in cnder to overcame 
the legacy of slavery and government-sanctioned segregation 
that existed until well into the 1960s. Such a theory ignores 
the well-documented realities of continuing discrimination^ 
and its effects. 



For the Bush Administration, insistence on "color blind- 
ness" and "race neutrality" has resulted in continuing hostility 
to any measures — either in legislative proposals or litigation 
— that incoqxxate race- or gender-conscious remedies or 
require afiirmative relief. 

The uproar concerning minority scholarship awards at 
public and private colleges and universities is one well- 
publicized example of the Administration's efforts to impose 
a "colcvblind" standard on civil rights policy. Although 
newly-^)pointed Education Secretary Lamar Alexander has 
indicated that the Administration is Iflcely to resume a policy 
of sanctioning minority scholarships, tiie controversy over 
mincHity scholarships is likely to cause continuing damage 
for it raises questions about the fairness of the federal 
commitment to help minorities gaui access to higher educa- 
tion. Whether ornot the Administration ultimately adopts a 
policy that permits colleges and universities to continue to 
provide minority scholarships, the fact remains that unless it 
repudiates the steps taken by a high-ranking official of the 
Dq)artment of Education by launching a vigc^ous affirmative 
action program on behalf of minority scholarships, the 
movement for increased access by mincnities to higher 
education will have been seriously eroded 

It is the President's veto of the Civil Rights Act of 1990 
which iKovides the most compelling evidence of the 
Administration's lack of commitment to fundamental 
principles of equal opportunity. Drafted in response to several 
1989 Suivcme Court decisions which severely limited the 
rights of victims of employment discrimination, the Civil 
Rights Act of 1990 had tnoad bipartisan support in both the 
Senate and the House of Representatives. However, rather 
than working with congressional leaders and civil rights 
advocates to reverse the Court decisions, the AdmLiistration 
sought to use the Civil Rights Act to partisan, political 
advantage, inaccurately and misleadingly claiming that the 
bill would require hiring "quotas." In vetoing the bill. 
President Bush not orJy disappointed those who had looked 
to him to chart a course of new mcxal leadership in d(Mnestic 
policy, but also farmed the flames of racial intolerance and 
division. 

At the mid-point of the Administration, America has a 
long distance to travel in order to overcome the "moral stain 
of segregation," White resentment toward minorities and 
women — the resentment that is aroused by an irresponsible 
use of the "quota" issue — may provide partisan advantage 
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for the Republican party, but it will only serve to undennine 
the effort to achieve a unified nation. The face of the country 
is changing. By the turn of the century, mote than three- 
fourths of new entrants to the workforce will be either feniale 
or minority. In an ever-tightening world economy, standing 
still on the issue of equal q^poitunity may well mean losing 
ground. The result ccmld be serious economic trouble for the 
United States. The Commission calls on the President to 
rcject the politics of racial divisiveness and instead work to 
heal our racial tensions as we look toward the challenges of 
the next century. 



II. Continuing Effects of the Legacy 
of Discrimination 

The nightly news and the daily newspapers tell the story of 
why America needs to renew its national commiunent to 
address the continuing effects of the legacy of discrimination. 
Dnigs, crime, high rates of teen pregnancy can all be traced in 
one way or another to the lack of opportunity for the poor, 
and particularly Jie minority poor. 

While poverty cuts across coIot lines, the statistics 
demonstrate that the minority poor, and in particular, the 
children of the minority poor, suffer the most economic 
disadvantage. 



A. AMERICA'S CHILDREN 

A recent study conducted by the Center for the Study of 
Social Policy repcHts that today our natk)n's children are at 
greater risk than at the beginning of the 1980s. In the last ten 
years there has been a marked increase in child poverty: in 
foriy-one states and the District of Columbia more children 
have fallen into poverty. In nine states, the proportion of 
children in povoty increased by more than SO percent^ 

By the end of the 1980s, moct than 12 million children, or 
20.1 percent, were growing up in poverty. Black children 
were the worst off: 43.8 percent lived below the poverty line. 
Hispanics were only slightly better off, with 38.2 percent 
living in poverty.' 

Poverty's effect on America's next generation is over- 
whelmingly negative. Significantly moct children who live in 
poverty are bom at a low birth weight, making them far more 
vulnerable to disease and death, and that figure has increased 
in the last ten years. While the mfant mentality and child 
death rates have improved in the last decade, the current rate 
is unacceptably high, and in some jurisdictions, such as the 
District of Columbia, the rate is higher than that of many 
underdeveloped countries. Amo g blacks and Hispanics, 
nearly 40 percent of all children are bom to mothers who 
have had no prenatal care.^ 

Moie than 25 percent of black children, and nearly 35 



percent of Hispanic children, are not covered by health 
insurance. This lack of insurance imperils the health of these 
children and threatens the health of the nation. Studies show 
that uninsured children are approximately 20 percent more 
likely to be reported in poor health and are less likely to be 
immunized than those with insurance. One in three poor 
children is not immunized at age two against rubella, measles, 
and mumps.* 

Povei^ affects older children in other ways. The rate of 
teenagers who die as a result of violence, bred by drugs and 
the availability of weapons, has soared in the last decade. 
Black teenagers have suffered the most While violent deatlis 
among whites increased by 6 percent in the period from 1984 
to 1988, violent deaths among blacks rose by 51 percent' 

While the rate of births to teenage who are not married 
fell for blacks, it rose dramatically for whites and Hi^anics 
during the 1980s. Nevertheless, a black teenager is almost 
four times as likely as a white teenager to have a baby out of 
wedlock^^ Children bom outside of marriage who grow up 
with single mothers are likely to be poor for most or all of 
their childhood." 



B. EDUCATION 

America's school systems are failing to meet the profound 
needs of many of our students — not only academic, but also 
social, emotional, and imctical. Every day in this country, 
1,512 teenagers drop out of school,'^ and many of tliem will 
not Hnd woik at jobs that will lift them out of poverty. Among 
black non-student youths ages 16 to 24, the unemployment 
rate has grown persistently* and by the end of the 1980s, 37.4 
percent of black high school dn^fKHits were unemployed.'^ 

Federal programs that have been established to help 
economically and educatimally disadvantaged students — 
even Uiose found to be highly successful — still are not 
adequately serving students' needs. Even with increases 
provided for in the FY 1991 budget agreement, Head Start 
preschool programs for low-income children and their 
families will serve only about 450,000 three-, four-, and five- 
year-olds — less than 20 p»cent of the 2.5 million eligible 
children. This year. Chapter 1 (Compensatory Education) 
reading and math programs (or disadvantaged students will 
serve about 6 million children — only half of the elementary 
and seccMidary students living in poverty.'* 



C. EMPLOYMENT 

1 he gap in wages between whites and blacks has not 
improved in the last decade; data shows that if present 
policies continue, we probably should expect no mitigation 
before the end of the century. Women continue to earn only 
66 percent of men's annual pay. Black men make only 74.8 
percent of the earnings of white men; Hispanic men earn 65.5 
percent Black and Hispanic wonnen are doubly disadvan- 
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taged, as black women receive o ily 60.7 percent of white 
men's earnings; Hispanic women earn only 54.5 percent of 
white men's salaries.*^ In the next decade, five out of every 
eight new entrants into the labor fwce will be women; blacks 
and Hispanics will make up 29 percent of the net addition to 
the labor force by the year 2000.'^ 



D. HOUSING 

The most recent survey of public housing programs by the 
Department of Housing and Urban Development shows that 
blacks, Hispanics and other minorities comprise 49 percent of 
all recipients of subsidized rental housing. Public housing 
statistics are more staric: Blacks are by far the laigest racial 
group living in public housing: 47 percent of all units are 
occupied by blacks, 39 percent are white-occupied, and 
Hispanics and other minorities make up the remaining 14 
percent" At the same time, the opportunities for blacks to 
own their own homes arc shrinking. Moreover, the number of 
homeless families is growing, and minorities make up a 
disproportionate number of this group.** 



E. INCARCERATION 

Today, nearly 700,000 men anJ women are incarcerated 
in state and federal prisons, more than 45 percent of them 
blacks.*' At any time, one-fourth of American Hack men are 
behind bars or on probation. A recent Rand Corporation study 
predicts that 16 percent of all black males in Washington, 
D. C. will be arrested and chaiged with selling drugs before 
the age of 21.^^ Moreover, nearly half of the 2,393 inmates 
waiting on death row arc black. Since 1976, when capital 
punishment was reinstated by the Supreme Court, 40 percent 
of all defendants put to death have been black.^' 

In February 1990, the General Accounting Office found **a 
pattern of evidence indicating racial disparity in the charging, 
sentencing, and imposition of the death senf^jnce " Even 
though blacks and whites are victims of homicide in roughly 
equal numbers, over 84 percent of those executed since 1976 
were convicted of killing whites. In that same period, no 
whites have been executed for killing blacks. 

This evidence suggests a pattern of inequity. To address 
the problem of racial discrimination in capital sentencing, the 
Racial Justice Act was introduced in both the House and the 
Senate in the lOlst Congress. After hearings in both the 
House and Senate Judiciary Committees, both committees 
added the Racial Justice Act to pending legislation that would 
expand the death penalty on the federal level. This legislation 
was then incorporated into the Omnibus Crime legislation 
that was considered Hrst by the Senate and then by the House. 
The Senate, under pressurc from the Administration and 
others, voted to remove the Racial Justice Act from the 
Omnibus Crime package. The House, however, voted to 



support the Racial Justice Act and retain it as part of its 
package. In the end, all provisions relating to the death 
penalty, including the Racial Justice Act, were removed from 
the crime package that the President signed on November 29, 
1990. 

Proponents of the Racial Justice Act expect it to be 
reintroduced in tlie 102nd C(Migress in wder lo provide basic 
civil rights protections in our nation's system of capital 
punishment Current patterns of sentencing, which indicate 
that those convicted of murdering whites arc more fitquently 
sentenced to death than those convicted of murdering blacks, 
mirror sentencing patterns that were mandated by law and 
practice before the adoption of the Thirteenth and Fourteenth 
Amendments. 

Other remedial federal legislation has been necessary to 
remove vestiges of other forms of once-lawful discrimina- 
tion; the Racial Justice Act is designed to achieve the same 
result 



F. HEALTH 

In November, the National Center for Health Statistics 
reported that life expectancy for black people has dnpped 
substantially, continuing a four-year decline. Blacks' life 
expectancy fell to 69.2 years in 1988; for whites, the rate was 
75.6, unchanged from the previous year.^ Cancer death rates 
for blacks and other minorities are increasing much faster 
than those for white Americans, sometimes as much as 20 to 
100 percent mwe." Blacks and other minorities also suffer 
higher rates of hypertension and other serious illnesses than 
whites, partly due to the lack of heald? care. 

These ^palling inequities demonstrate that victims of the 
legacy of discrimination continue to be denied access to 
opportunity. Although many programs exist to address these 
problems, the facts provide clear evidence that laige portions 
of our at-risk citizens are not served by programs designed to 
meet their needs and provide them with opportunities. This is 
due in part because funding for these programs fails to keep 
pace with need. 

Clearly the problems revealed by these disparities caimol 
be addressed by anti-discrinniination laws alone but require a 
broad range of action at all levels of society. But civil rights 
laws can play an important role in providing opportunity and 
redressing inequity, and, the Administration's civil rights 
policy for the most part has failed to address these problems. 

Racial tensions feed on the despair that dominates the 
lives of a large percentage of the persons who are victims of 
these inequalities and disparities. To be sure, in comparison to 
the bleak record of the Reagan Administration, there have 
been modest gains in the first two years of the Bush presi- 
dency. But these gains do not constitute a major drive to 
eliminate these disparities. Until such a drive is launched, 
despair will not be replaced with hope, and racial tensions 
will become increasingly serious. 
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III. Early Rhetoric and Appointments 

President Bush's inaugural speech g^jpeared lo augur a 
new day fw tolerance and equal opportunity and offered hope 
that he would address the critical problems of inequality of 
opportunity. His early actions also i^esented hopeful signs. 
After eight years, he has opened the doOTS of the White 
House to civil rights leaders, members of the Congressional 
Black Caucus, and the Congressional Hispanic Caucus. In an 
address to the National Uiban League in August, 1989, 
President Bush pledged, "My Administration is committed to 
reaching out to mincHities, to striking down barriers to free 
and open access. We will not tolerate discrimination, bigotry, 
or bias of any kind, period*'^ At a Rose Garden ceremony 
commemorating the 25th anniversary of the 1964 Civil 
Rights Act, President Bush jromised "vigilant and aggressive 
enforcement" of existing civil rights laws.^ 

A. EXECUTIVE BRANCH APPOINTMENTS 

The President has also appointed a number of nighly 
qualified women and minorities to key positions within his 
Administration. For example. Health and Human Services 
Seaetary Dr. Louis Sullivan has engaged in several highly 
visible efforts to draw public attention to the health gdp that 
exists for minorities." U.S. Civil Rights Commission 
Chairman Arthur Fletcher has worked to revitalize that 
moribund agency.^ Along with Fletcher and Sullivan, 
Constance Newman, head of the Office of Personnel Man- 
agement, apparently played an important role in arguing 
against the President's veto of the Civil Rights Act of 1990. 
At the Labor Department, both Secretary Elizabeth Dole 
(who left the Administration at the end of its second year) and 
the head of the Office of Federal Contract Compliance Cari 
Dominquez appear eager to address the important issue of the 
"glass ceiling" which may operate to prevent women and 
minorities from entering high-level management positions.^ 

B. JUDICIAL APPOINTMENTS 

Tne President's judicial jq^pointments, however, have been 
disappointing. The Bush Administration 2q>pears to be 
continuing the judicial selection policies of President Reagan, 
and the federal judiciary continues to move away from its 
traditional role in our tripartite system of democracy as the 
ultimate protector of the rights of those least powerful 
citizens in the nation. At both the Supreme Court and in the 
lower federal trial and ^peals courts, the federal judiciary 
appears increasingly hostile toward civil rights advocate^.^^ 

Moreover, despite increases in the number of women and 
muiorities whose qualifications should make them candidates 
for federal judgeships, the Administration's selections have 
been overwhelmingly white, conservative, wealthy, and 
male.^ After two years. President Bush has filled 70 vacan- 
cies on the federal bench; of those nominated, eight were 



women, three were black, and two were Hispanic. This 
failure to ai^oint qualified women and minorities will keep 
the federal judiciary from achieving the diversity that marks 
our society, and may well undermine Americans' faith in the 
fairness of tlie federal couits.^^ 

C. ASSISTANT ATTORNEY GENERAL FOR 
CIVIL RIGHTS 

The sq^intees to the most important civil rights enforce- 
ment post — that of Assistant Att(MDey Genetal (at Civil 
Rights — seem to reflect the Administrati(Mi's ambivalence 
about civil rights. The Assistant Attorney General for Civil 
Rights at the Justice Department is the chief federal civil 
rights law enforcement officer. In the Reagan years. Assistant 
Attorney General (or CivU Rights >^illiam Bradford 
Reynolds was the focus of harsh criticism for his strenuous 
exposition to afiirmative action and remedies for school 
segregation, and for zealous pursuit of his conservative policy 
agenda. In the Bush Administration, the Assistant Attorney 
General (or Civil Rights is alone among the Assistant 
Attorneys General (or criminal, anti-trust, tax, civil, and 
natural resource law as a novice in the field 

President Bush's first nominee for the post was rejected by 
the Senate (or lacking both legal experience and substantive 
knowledge. In fact, the early April 1989 nomination of 
William Lucas to the critical Assistant Attorney General post 
shocked the civil rights community, coming at the time of the 
early rhetwic about vig(Mt)us civil rights law enforcement 
Lucas, a black Democrat-tumed-Rq)ublican, was a former 
FBI agent, sheriflF, and county executive in Detroit, Michigan. 
His legal experience was limited to less than two years of 
part-time practice as a private attorney in Detroit If con- 
firmed, Lucas would have been the first Assistant Attorney 
General for Civil Rights without substantial legal experience. 

\^illiam Lucas was ultimately unable to allay the many 
doubts about his qualifications in numerous personal meet- 
ings with Senators and in his confirmation hearings.^ Lucas's 
nomination was defeated by the Senate Judiciary Committee 
in a 7-7 tie vote in late July, 1989. In a second tie, the 
Committee refiised to send his name to the full Senate, 
effectively killing the nomination. 

The Bush Administration waited almost six months after 
the rejection of William l4icas, before announcing the 
nomination of John R. Dunne, a New York lawyer and former 
State SenatCK, (or the Assistant Attorney General job. Dunne, 
an accomplished insurance attcHiiey and legislator, possessed 
the technical legal qualifications l^ked by Lucas, although 
Dunne, like Lucas, had virtually no background in civil 
rights. Moreover, as a leader in the New York Legislature, 
Dunne had vigorously opposed desegregation efibrts in the 
state's schools, including not only mandatcny busing but 
redistricting and desegregative siting of new schools. Dunne 
also held long-standing membersliip in two private clubs that 
excluded women. Though praised for his support of the Equal 
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Rights Amendment, for helping to mediate the Attica prison 
riots in 1971, and for forging a progressive compromise on 
AroS policy in 1988. Dunne acknowledged he had "not been 
a civil rights leader a- one of the visible advocates." 

John Dunne's confirmation was all but assured when he 
received support from New York's Democratic Governor 
Mario Cuomo, Senator Daniel Patrick Moynilian, and the 
ovcrwhelmfngly Democratic delegation in the House of 
Representativv'js, including prominent black Feprcsentative 
Charles B. Ranjel of Manhiattan. The question of why the 
nominee far AssL^tant Attwney General for Civil Rights was 
exempted from the subject-area experience standard met by 
his peers at the assistant attwiiey general level in the Justice 
Dq)artment went unanswered in a two-hour confirmation 
hearing on March 7, 1990. The nomination was apjaoved by 
voice voles in the Judiciary Committee on March 8tli and in 
the full Senate on March 9th. 

During his tenure as head of the Civil Rights division, 
Dunne has attempted lo reach out lo the civil rights commu- 
nity and repair the damage done by his i»edeccssor." Ke has 
pledged more vigorous enforcement efforts, and he has 
personally argued several voting rights cases which seek lo 
gain broader coverage under the Voting Rights Act However, 
Dunne also played a visible public and private role in 
defending the Administration's veto of the Civil Rights Act of 
1990 and arguing the position that it was a "quota" bill. 
Whether Dunne's efforts to establish good relations with the 
civil rights community will withstand the bitter aftermath of 
the President's veto is unclear. 



IV. The Veto of the Civil Rights 
Act of 1990 

The proposed Civil Rights Act of 1990 provided the Hrst 
major test of the civil rights policies of the Bush Adni' istra- 
tion. The Act was designed to reverse the serious damage 
done to federal civil rights laws by a series of 1989 Supreme 
Court decisions and lo strengthen civil rights remedies. 
Despite signi ani bipartisan backing and repeated efforts to 
obtain Administration support, however, the Act was opposed 
and ultimately vetoed by President Bush, making him only 
the third President in United States history — following 
Andrew Johnson and Ronalf , Reagan — lo veto civil rights 
legislation. The Administrat on's rhetoric in opposing the bill, 
moreover, not only mischar icterized the legislation, but has 
also i^mned the flames of rjcial intolerance and division. In 
short, the Bush Administr ition has failed its first critical test 
on civil rights. 

The genesis of the Civil Rights Act of 1990 was a series of 
closely divided Supreme Court decisions which dramatically 
cut back the scope and effectiveness of civil rights prelec- 
tions, particularly with re^t to job discrimination. These 
rulings included Patterson v. McLean Credit, 109 S. Ct 2304 
(1989) which restricted the scope of a broad Reconslruction- 
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era ciyU rights statute, 42 U.S.C.§ 1981, that prohibits 
intentional race discrimination. The Court held that the statute 
only applied to the making of an employment and other 
contracts, and did not apply to discrimination occuning after 
the formation of the contract. Thus, the decision pen;iits even 
blatant discrimination on the job. 

Wards Cove Packing Co. v. Atonio. 109 S. Cl 2115 
(1989), efifectively reversed the Court's landmark 1971 
Griggs decision which held unanimously that employers 
coiild be liable under the 1964 Civil Rights Act if their 
policies produced a disparate impact on women or minorities 
seeking employment or promotion and were not justified by 
"business necessity." In Wards Cove, the Court loosened the 
defmition of business necessity and increased the legal 
hurdles facing employees challenging job jwactices that have 
systemic discriminatory impact 

In Martin v. Wilks, 109 S. Ct 2180 (1989), the Court 
revereed prior doctrine and made settlement agreements in 
discrimination cases more vulnerable to attack by thiid 
parties. In the case of Price Waterhouse v. Hopkins, 109 S. Ct. 
1775 (1989), the Court ruled that employment decisions 
motivated in part by intentional bias do not violate the law at 
all if the employer can show that the same decision would 
have been made in the absence of discrimination. In Lorance 
V. AXr. Technologies, Ir .., 109 S. Ct 2261 (1989), the Court 
severely limited the time within which discrimination victims 
must file legal challenges, niling that the time period during 
wliich an employee may challenge a discriminatory seniority 
system begins to run from the date of the system's adoption, 
rather than the date that an employee actually suffers its 
discriminatory effects. 

The 1990 Act was designed to restore the civil rights 
protecticMis which were severely limited by the Court's 
decisions. In addition, the Act sought to strengthen civil rights 
remedies, primarily by providing that all victims of inten- 
tional discrimination could sue for damages, as well as for 
equitable remedies in cases of intentional discrimination. 
Currently, such relief is available only to those claiming 
intentional race discrimination under 42 U.S.C. § 1981. 
Victims of sex discrimination, for example, cannot obtain 
damages even if the wrong is egregious and the harm severe. 

The Bush Adminisu^tion's reqwnse to the Court's 
decisions and to the Act was extremely disturbing. Initially, 
Administration officials claimed that the decisions were 
simply "technical" in nature and did not warrant any legisla- 
tive action. After the Act was introduced, the AdministraUon 
agreed that tlie Patterson and Lorance decisions should be 
corrected and proposed legislaUon to that end. At the saine 
time, the Administration continued to oppose key sections of 
the Act, even denying in testimony that any harm or change 
in the law had resulted from the Wards Cove, Wilks, or Price 
Waterhouse decisions. 

Oyer the course of consideration of the legislation, the 
Administration prqx)sed several versions of its own legisla- 
tion. Some of these proposed measures would have worsened 
the problem. For example, one proposal would have pennit- 
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ted employers to defend discriminatory job practices on the 
basis of "legitimate community or customer relations/* This 
proposal was immediately denounced by civil rights leaders, 
"oting that such a "customer relations" defense could permit 
airlines to ban male flight attendants or law firms to refuse to 
hire black lawyers on the grounds that this was what their 
customers and clients preferred. 

Despite the urging of key Republican legislators, a Cabinet 
member, the Chaiiman of the U.S. Commission on Civil 
Rights, and other high Administration officials. President 
Bush vetoed the Act in October, after it had been passed by 
significant bipartisan majorities. In vetoing the bill, the 
President lelied on the same misleading label his Administra- 
tion had used throughout the debate over the bill — that the 
bill would require employers to adopt hiring "quotas.'* The 
Senate failed by a single vote to override the veto. 

Just as disturbing as the Administration's actions was its 
rhetoric. The Administration's primary argument has been the 
claim that the Act, particularly its sections remedying the . 
effect of Wards Cove, would cause employers to adopt job 
quotas. This assertion is flatly contradicted by the language of 
the bill itself, by th& many quota opponents who support, the 
Act, and by the fact that the Act would simply restore T.ie 
principles of Griggs, which was the law for 18 years a,id 
never produced such results. Despite its inaccuracy, however, 
the quota claim has sparked racial divisiveness, as exempli- 
fied by its use by David Duke and in tlie Helms-Gantt Senate 
race. It suggests a willingness by the Administration to 
exploit code words and racial division for purposes ctf 
political gain. 

ITie Administration's other primary objection to the Act 
concerns the damages provision. Since the Administration has 
supported restoration of the full scope of 42 U.S.C. § 1981, 
which permits racial minorities to sue for damages, the 
primary efi'ect of the Administration's position would be to 
deprive victims of intentional discrimination on tlie basis of 
sex or disability of the same type of remedy. Notwith:?tanding 
the Administration's claims, it has failed to justify the 
extraordinary view that women at disabled people who suffer 
discrimination are somehow less deserving of complete and 
effective relief than other bias victims. On this issue as well, 
the Administration's position reveals a troubling lack of 
commiunent to key civil rights principles.^ 

In summary, the Administration's handling of this 
legislative issue has created a climate which, if not changed, 
will unquestionably lead to increased, not decreased racial 
tension and conflict The President alone can prevent this 
from happening. 

V. Passage of the Americans with 
Disabilities Act 

Hailed by many as the most significant civil rights 
legislation since the 1964 Civil Rights Act, the Americans 



with Disabilities Act ("ADA'*) will require all commercial 
enterprises, all government operations, employers with 15 or 
more employees, all public transportation services, niost 
private trans^x)rtation services, national communications 
networks, and the Congress to recognize the equal opportu- 
nity rights of peq)le with mental and physical disabilities. 
Perh^ most important, the law should help to change the 
way America treats peq)le with disabilities, and should pave 
the way (oc greater participaticMi by disabled citizeas in all 
aspects of society. 

The only subject not covered by the ADA is discrimina- 
tion in housing because the Congress enacted the Fair 
Housing Amendments Act in 1988, adding people with 
disabilities as a protected class» The various provisions of the 
ADA become effective at different times. The numerous 
agencies responsible fw iss'iing regulations are in the process 
of drafting and publishing final regulations to meet the 
various statutory deadlines. 

While the initijUive for passage of the ADA came from 
members of Congress and advocacy groups, the 
Administration's support of the legislation never wavered as 
long as the general principles of the statute were at issue. 
However, when called upon to assist in resolving specific 
conflicts or in providing leadership in the Congress, the 
White House demurred. 

While a candidate, then Vice President Bush endorsed the 
ADA. President Bush again endorsed the ADA in a pre- 
inaugural appearance and in a joint address to Congress after 
his inauguration. However, after the Senate held hearings on 
the ADA, the Administration began to express concerns about 
the ADA'S scq)e, enforcement procedures, and expected 
impact on small businesses. 

A number of conflicts developed during the course of the 
congreissional debate on the bill. When Senator >\rilliam 
Armstrong (R., CO) jwoposed an amendment on the floor of 
the Senate to exclude people with certain mental disabilities 
from the protections of the bill, the White House failed to 
lobby to keep them covered under the bill. With no White 
House pressure to oppose the measure, the Armstrong 
Amendment passed As a result, the ADA excludes people 
with 11 different types of mental disabilities from the 
protections of the ADA for no rational reason. 

A second conflict enipted with the introduction during 
consideration of the bill in the House of Representatives of an 
amendment by Congressman Jim Chapman (D.,TX) concern- 
ing the coverage of people who test positive with the HIV 
virus. The Ch2q?man Amendment prevents people who test 
positive for the HIV virus from working in restaurants and 
other food-handling enterprises. Both this and the Armstrong 
Amendment tested the core policy of the ADA that people 
with disabilities must be judged on the basis of objective data 
and not on fears and misperceptions about their abilities or 
about risks that their disabilities are assumed to pose to 
others. Neithex Senator Armstrong nor Representative 
Chq)man hid the purpose of their amendments. Senator 
Armstrong asserted that his would protect the ability of 
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employers to make decisions based on '*bona fide religious 
and moral" grounds. Rei»^esentative Chapman eschewed 
medical facts about the transmission of AIDS, saying that his 
amendment was about perception and not about reality. The 
disability and civil rights communities waited in vain for the 
White House to fight these amendments with an effort that 
would have been consistent with President Bush's early and 
repeated support of the principles and goals of the ADA. 
Indeed, versions d* both amendments aiq}ear in the flnal 
language of the ADA. 

The most highly publicized of the conflicts emerged in the 
context of remedies (or violations of the ADA. The contro- 
versy over the scop^ of the remedies was tied to on-going 
efforts to pass the Civil Rights Act of 1990, with advocates 
for those with disabilities urging that remedies for discrimina- 
tion under ADA should be consistent with remedies for 
minorities, women, and others protected under Title VII of 
the 1964 Civil Rights Act The White House strongly lobbied 
for more limited remedies for people with disabilities. WkUe 
the Administration did not prevail, the veto of the Civil 
Rights Act of 1990 means that there are still inconsistencies 
between remedies available for different classes of victims of 
discrimination. 

Several federal agencies are in the process of drafting and 
publishing final regulations to implement the ADA, and the 
Office of Management and Budget has required each of them 
to submit the drafts for pre-publication review. In spite of the 
detailed language of the ADA, the regulations will be critical 
in determining whether the i»omises of the ADA will be 
fulfdled. How the final regulations read will provide a true 
gauge of the extent and depth of President Bush's support of 
disability rights. 

Among the issues that now hang in the balance are the 
following: Will President Bush restrain 0MB 's efforts to 
impose narrowly conceived cost/benefit analyses on the 
regulations? Will he ensure that the regulations meet their 
statutorily-mandated publication deadlines? Will he permit 
the business community to revisit questions about cost that 
were resolved in the Congress? Will he ask Congress to 
appropriate sufficient funds for the enfcKcement and technical 
assistance provisions of the Act? Until these questions are 
answered, neither the effectiveness of the law nor the 
President's commitment to its goals can be measured fully. 



VI. Civil Rights Policy and Law 
Enforcement 

A. INTRODUCTION 

Critical enforcement and policy decisions concerning 
civil rights are made by the Deparbnent of Justice, the Equal 
Employment Opportunity Commission C*EEOC"), and at the 
sub-cabinet level in various offices in the Labor I)epartment, 



Department of Education, and Department of Housing and 
Urtwn Development fHUD'^.^ To each, Resident Bush has 
appointed new administrators — Evan Kemp to Chair the 
EECK!; Cari Dominquez to head the Labcx* Department's 
Office of Federal Contract Compliance Pirograms 
C'OPCCFO; Michael Williams as Assistant Education 
Secretary for Civil Rights to head the Office of Civil Rights 
C'OCR'O; and Gordon Mansfield as Assistant Secretary in 
charge of the Office d'Fair Housing and Equal Opportunity 
at HUD. 

These new £px)intees represent a marked change from the 
Reagan era. As at the Civil Rights Division of Justice, these 
^>poii. have tried to repair damaged relations with the 
civil rights community, and have i^omised stepped-up efforts 
to enf(Hce civil rights laws. T\vo years into the Bush adminis* 
tration, however, there are few real signs of increased law 
enforcement 

One critical problem may be morale. After eight years of 
hostility to civil rights enforcement, and eight years of budget 
cuts, many £^encies have lost the onps of dedicated civil 
servants essential to creative policymaking and elective law 
enforcement Rebuilding the administrative infrastructure 
remains a task of the highest pric»ity. 

This section summarizes the Bush Admiristration's 
current policy and law enforcement efforts in the areas of 
voting rights, employment, education, and housing. 

B. VOTING 

voting rights enforcement reiKCsents a major shift from 
the policies of the Bush Administration and those of its 
predecessor.^ Although major issues undoubtedly will 
emerge as redistricting occurs in 1991 following the 1990 
census, voting rights enforcement has improved dramatically 
under the Bush Administration. MajcH* questions remain 
regarding the accuracy of the 1990 census.^ 

Assistant Attorney General Dunne has repeatedly stated 
his goal of vigc»ously enfcxcing the Voting Rights Act,^ and 
the Department appears to be making good on its promise, 
paiticularly in regard to Section 2 of the Voting Rights Act, 
which prohibits discriminatory voting pactices. The Depart- 
ment has filed and prosecuted a number of important high- 
profile lawsuits, including United States v. Georgia, the 
lawsuit challenging Geoi^'s majmty vobe/run-off require- 
ment, and United States v. Los Angeles County, (filed during 
the Reagan Administration, but triexl in 1989), the lawsuit 
challenging racial genymandering against Hi^anics in 
county supervisors' redistricting in Los Angeles Cbunty, 

The Justice Dq)artment has also worked with minc^ty 
plaintiffs in a number of important voting rights cases. These 
include LULAC v. Clements, the Texas lawsuit challenging 
at-Iarge elections for state court judges, an emeiging area of 
voting rights law. In that case, the plaintiffs sought to 
invalidate at-large judicial elections under Section 2 of the 
Voting Rights Act Despite the trial judge's fmdings that the 
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at-large elections discrimiaued against Hispanic and black 
voters in a number of Texas judicial disiricLs» a panel of the 
U.S. Court of Appeals for the Fifth Circuit ruled that methods 
of election for state court trial judges were not covered by the 
anti-discrimination prohibitions of Section 2. The case was 
then reheard en banc by the Fifth Circuit, with Dunne aiguing 
the Department's position that Section 2 covered at-laige 
judicial elections. Nonetheless, the Fifth Circuit ruled against 
the Department and the plaintiffs, resulting in the dismissal of 
not only the Texas case, but also two judicial election cases in 
Louisiana In late January, 1991 the Supreme Court agreed to 
review the LULAC case. 

Although the Department has not yet taken a formal 
position in the Supreme Court in the LULAC case, its brief in 
another case reveals its sunx)rt for the positicMi of minority 
voters in LULAC, aiguing in a certiorari petition that the Fifth 
Circuit's en banc ruling is '^contrary to the t»'oad remedial 
purposes underlyii ' the 1982 amendments to Section 2/*^ In 
two other imporUuit cases, the Department has filed briefs 
supporting plaintiffs' requests that the Court not review cases 
won by plaintiffs in the lower courts.^ 

The Department's recofd is not without flaws, however. In 
Sanchez v. Bond, Hispanic voters' claim that at-large county 
elections diluted their voting strength was rejected by the 
Tenth Circuit Court of Appeals in an opinion which substan- 
tially deviated (torn the standards set forth by the Supreme 
Court in the controlling case of Thornburg v. Gingles^^ The 
Supreme Court asked (or the Justice Department's views of 
tlie case, and the Department recommended that the Court not 
review the case. The Department prevailed, and the Court 
denied certicxari, leaving the troublesome precedent of the 
Tenth Circuit 

As for enforcement of Section 5 of the Voting Rights Act, 
which requires jurisdictions with a history of excluding mino- 
rity voters to obtain clearance from the Justice Dq[>artment 
before making changes in election and voting practices, the 
Department's tecotA also appears to have improved. A number 
of objections to new laws creating at-Iarge electtons in Geo- 
rgia, Louisiana, and Texas have been lodged by the Dq;)art- 
ment^^ Nonetheless, most Secdon S enforcement lidgation 
appears to remain largely in the hands of private litigants. 

The largest blemish on the record of the Department 
regarding voting rights is the Administration's continuing 
failure to support the National Voter Registration Bill, RR. 
2190 and S. 874. The bill was designed to eliminate existing 
barriers to voter registration, including restrictions on time 
and place of registration and restrictions on the appointments 
of deputy registrars. Tlie bill also provides for automatic voter 
registration when eligible voters obtain a drivers* license 
C*motor voter^, mail-in registration, and voter registration 
with governmental agencies servicing the public, including 
unemployment and welfare offices. Each of these techniques 
has worked successfully in a number of states to increase 
electoral participation, without creating problems of firaud.^^ 

It is well-documented^ that voter registration barriers have 
a disproportionate impact on minority voters, and the 



legislation is expected to increase minority voter registration. 
Nonetheless, the Justice Department has failed to support the 
legislation without offering any proposal of its own.^ 
Although the bill has been alter^ in anumber of ways since 
the Administration's initial opposition, and although it was 
passed by the House of Representatives by a vote of 289 to 
132 on February 6, 1990, no change in position has occurred 
at the Department 

The Department will be watched closely as it deals with 
redistricting issues pioduced by the 1990 Census. Civil rights 
groups seek redistricting diat will maximize minority voiing 
influence, and were concerned when the Republican National 
Committee counsel offered assistance and resources to civil 
rights groups seeking to create districts in which minority 
voters might constitute a majority. Such '"packed*' districts 
could ultimately be advantageous to the R^ublican party if 
they w^ created in a way diat also created districts where 
Republicans might virtually be guaranteed election. Such a 
consequence might well violate the Voting Rights Act 
jxtrfiibition of minority vote dilution. How the Justice 
rq)artment handles this important issue will provide a basis 
forjudging its performance in the voting rights area. 

C. EMPLOYMENT 

1, EMPLOYMENT POLICY ISSUES 

In the area of employment rights, little improvement can 
be seen in examining tlie record of the last two years. While 
the perfonnance oi the Equal Employment Opportunity 
Commission C*EEOC*), the Labor Dqwrtment's Office of 
Federal Contract Compliance C*OFOCP*0» and the Dei»rt- 
ment of Justice have improved slightiy, no comprehensive 
policy agenda has been formulated to re^)ond to the critical 
employment issues facing the worirfbrce in ihe 1990s. 

These issues include the wage gap experienced by women 
and by black and Hi^)anic men, and serious questions of 
child care and leave policies for the millions of American 
workers with dual work and family re^nsibilities. The 
President's record on these issues is disappointing. \^ith the 
excq)tion of his support for the Americans with Disabilities 
Act, the Administration has opposed or resisted a number of 
legislative initiatives drafted to address critical worlq)Iace 
issues. President Bush has vetoed: 

a. The Civil Rights Act of 1990, discussed in detail above 
and in Part TWo, below* 

b. The Family and Medical Leave Act of 1990, which 
provided for job security to w(xkers who must take unpaid 
leave to for their families or for theii own serious health 
ccMKlitions. 

c« The Minimum Wage Restoration Act of 1989, which 
would have restored the purchasing power of the 1981 
minimur^ wage of $3.35 per hour. Several months later, the 
President ag^ to a smaller increase, in exchange for a new, 
and lower, minimum wage for teenagers and trainees. 
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Throughout the 101st Congress, the Pm^dent threatened 
to veto comprehensive child care legislation, a threat which 
complicated passage of the legislation. At the end of the 
CcHigress, a child care initiative was included in the compre» 
hensive Budget Reconciliation bill and was enacted into law. 

1 EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

At the agencies charged with enforcing federal 
antidiscrimination laws, there have been vomt improvements 
since the Reagan years. At the EEOC, Chaimian Evan Kemp, 
who has served as an EEOC Commissioner since 1987, has a 
history of experience with equal opportunity enforcement 
through his tenure on the Commission and his years as a 
disability rights advocate. Under his leadership, the Commis- 
sion has reduced its backlog of charges, although the time it 
takes to process charges is sdll nearly three times as long as 
the agency took in 1980. 

The agency's record for providing favorable case resolu- 
tion to claimants remains poor, with only 14.9 percent of 
charges settled, while 55.4 percent of all chaiges resulted in 
no^use findings for discrimination in 1989. Moreover, 
despite increases in the total number of cases filed by the 
agency (486 cases in FY 1989), the EEOC persistently fails 
to file class action litigation, a more cost-effective method for 
achieving progress. Of the 486 total cases in 1989, only 94 
were class actions. 

On several matters the agency has issued policy guidance 
to its investigative staff (which provide important indicators 
of policy for the public as well), and Chairman Kemp has 
pointed to several issues he intends to focus on. lliese 
include: 

0. Gender- and race-based stereotyping that create 
artificial barriers to the advancement of women and people 
of color to upper management and leadership positions 
(often known as ''glass ceiling' issues). Kemp has an- 
nounced that the agency will target this type of discrimina- 
tion, but no concrete proposals have been forthcoming. 

b. Gender-specific workplace exclusion policies that bar 
women ofchildbearing age from industrial jobs. In January, 
1990 the agency issued a policy guidance apparently design- 
ed to resolve conflicting positions it had taken in compliance 
manuals, legal briefs, and a 1988 policy guidance. The 1990 
policy guidance was also in response to a troubling decision 
of tlie Seventh Circuit Court of Appeals in the case of UAW v. 
Johnson Controls, in which the court upheld an automotive 
battery manufacturer's practice of excluding all women of 
childbearing capacity from jobs that could expose them to 
lead, based on the employer's fear of possible ham) to 
potential fetuses. The ruling approved the exclusion regard- 
less of whether the women intended to or were likely to have 
children, and it ignored the potential r^roductive risks to 
male wwkers. The EEOC, in responding to the Johnson 
Controls case (which the Supreme Court currently has under 
review), instructed its investigative staff outside of the 



Seventh Circuit to disregard the decision, but the policy 
guidance left a number of unanswered questions. 

c. Employer liability for favoritism because of sexual 
relationship, also known as sexual harassment. While a 
1990 policy guidance receives general praise from women's 
rights advocates, the policy guidance suggests that employers 
may not be responsible for harassment committed by their 
agents and supervisors, thus eliminating a strong incentive for 
employers to police their own woriqplaces in an effort to 
eliminate this invidious form of sex discrimination. 

d. Wage discrimination. The Commission has not pursued 
the continuing problem of wage discrimination. Cases filed 
under the Equal Pay Act are virtually nonexistent (only seven 
were filed in 1989), and the Commission has not attempted to 
prove wage discrimination under Title Vn. However, it has 
released a p(^cy guidance instructing its staff that religious 
institutions arc covered by the Equal Pay Act and Title VII 
with TQspect to sex bias in wages. 

3e OFRCE OF FEDERAL CONTRACT 
COMPLIANCE 

The Office of Federal Contract Compliance of the Labor 
Department implements Executive Order 1 1246, as amended, 
which prohibits discrimination by federal contractcx's on the 
basis of sex, iBce, religion, or national wigin, and requires 
contractors to take affirmative action to ensure equal employ- 
ment opportunity. OFCXIP enforcement and policymaking 
has improved under Can Dominquez from its low point 
during the previous Administration.^ 

Under Ms. Dominquez' leadership, the office has under- 
taken comprehensive training of its investigative personnel 
and has develq[)ed a more uniform, focused review process. 
These improvements in training have netted results. In 1989, 
the OFCCP obtained a record recovery of $21.6 million for 
6,634 individuals, which includes a $14 milliM settlement in 
the eleven-year-old case against Chicago's Harris Bank. In 
1990, it completed 2,855 conciliation agreements, a record 
number. 

In the policymaking arena, the oflTice has developed a 
"glass ceiling" initiative to examine coiporate succession 
plans to see how employees are selected for key high-level 
jobs. It has also announced plans to target the employment of 
women in the construction industry and has comprehensively 
updated and revised its Compliance Manual. 

OPCCP is also vigorously defending its enforcement 
authority in three pending cases. Board of Governors of the 
University of North Carolina v. Department of Labor in the 
Fourth Circuit Court of Appeals, US. Air v Dole also in the 
Fourth Circuit Court of Appeals, and Stouffer Foods Corp. v. 
Dole, stiU at the district court level. 

D. EDUCATION 

Halfway through its tenn, the Bush Administtxition faces 
critical questions concerning equal education opportunity, and 
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the signs on how it is approaching them are not promising. 
The President has stated often a desire to be the "education 
President," and he joined with the nation's governors in 
announcing national education goals. Yet, those education 
goals virtually ignored bairiers faced by minorities, students 
with disabilities, and students with limited proficiency in 
English who could find themselves even further beWnd 
without attention to their particular needs and without proper 
enforcement of the laws providing fcH* equal educational 
opportunity. 

As for higher education, mincmty access continues to be 
limited. Data demonstrate that higher education has had a 
profoundly positive effect on the improvement in the 
economic status of black Americans.'^ Nonetheless, federal 
policy during the 1980s did not encourage minmty access to 
education. 1^ reduction of federal grant money, and the shift 
in federal policy from diiect aid to high-cost college loans 
had a serious impact on minority students.^' 

Current rates of college participation indicate that Hispan- 
ics and blacks continue to lag behind whiles in college 
enrollment, and that the rate of participation is lowest for 
black men.^ Between 1987 and 1989 the number of degrees 
awarded to minorities did inaease, although the increases 
varied among racial and ethnic min(xity groups. The number 
of bachel(^'s degrees awarded to Hispanics and Asian 
Americans increased 10.4 percent and 17.2 percent, respec- 
tively, while the gains of blacks and American Indians were 
much smaller ~ 2.6 percent and 1 .8 percent, respectively.'* 

Responsibility for equal educadonai (^)portunities rests 
both with the Civil Rights Division of the Justice Department 
and with the Office of Civil Rights in the Department of 
Education. Each ofGce has indicated a desire to reverse the 
overt hostility toward desegregation in education which 
existed in the Reagan Administration, and each has made 
some changes in policies. The new leadership in bodi offices 
continue to promise increases in enforcement However, 
beyond the rhetoric, few, if any, significant policy shifts are 
ajqxirenL Moreover, in the case of the Office of Civil Rights, 
its effort to ''clarify'' the law regarding minority scholarships 
raised troubling questions about the Administration's 
commitment to minority access to higher education. 



1. OFFICE OF CrVIL RIGHTS 

Ttie Bush Administration waited nearly fifteen months 
before selecting Michael L. Williams to serve as Assistant 
Secretary for Civil Rights at the Education Departments^ 
During Williams' confirmation hearing, he pledged to 
vigorously enforce the law, and to w(»t more effectively than 
the prior Administration with civil rights groups by maintain- 
ing an "open door policy" and by seeking their "advice and 
counsel on the operations and policies of OCR."^^ Ffe also 
outlined several policy initiatives he planned to undertake. 

In early December 1990, \^illiams announced that 
scholarships directed to minority students based on race 



constituted illegal discrimination under Title VI of the 1964 
Civil Rights Act The policy was roundly criticized, and the 
Administration shorHy retracted it A new policy was then 
announced, not by regulation or notice, but by jness release in 
mid-December, 1990. That policy defines the legality of 
scholarship funds earmarked for minority students according 
to the source of the funds. Private scholarship funds adminis- 
tered by colleges or universities may restria eligibility to 
minmties. Colleges and universities, however, may not fund 
"race-exclusive" scholarships with their own funds. 

The new policy was also met with significant public 
outcry since it conflicts with Supreme Court precedent, as 
well as with federal policy of more than twenty years. As 
long ago as 1972, during the Nixon AdministraticHi, the 
Office of Civil Rights announced that student financial aid 
programs based on race or national origin did not violate civil 
rights laws as long as their purpose was to overcome the 
effects of past discrimination. Moreover, even during the 
Reagan AdministralicHi, the Office of Civil Rights determined 
that minority scholarships do not violate Tide VI. 

At his c(mfirmation hearings on February 6, 1991, 
Education Secretary-designate Lamar Alexander indicated 
that he was suq)ending the latest policy and would revisit the 
entire issue of mincxity scholarships.^ Alexander has some 
familiarity with the issues surrounding minority access to 
higher education and mincxity scholarships. Wlien he was 
Governor of Tennesee, the state agreed to settle a suit that had 
been brought to challenge the state's segr^ated system of 
higher education. A key component of diat settlement was a 
plan to select 75 black sophomores within the Tennessee 
higher education system to participate in a pre-professional 
training program. The settlement was ultimately approved, 
over the objections of the Reagan Justice Department, in 
1984." 

Other than the initiative on minority scholarships, 
Williams has not implemented any policy changes that are 
apparent to observers of OCR. In December 1990, he 
unveiled an elaborate set of goals to restructure the agency, 
but no changes have yet been observed. 

OCR has issued two policy statements concerning 
discrimination against pregnant sbkients and discrimination 
against homeless, disabled children. Neither of these policy 
statements was accompanied by any specific guidance to 
school districts, nor are there any indications that OCR 
intends to monitor or otherwise enforce these policy direc* 
tives. It is important to note that at the same time that OCR 
claims to be defining a new enforcement strategy, it has not 
referred a single case to the Justice Dqpaitment for enfixce- 
menL 

One positive note in the perf(xmance of OCR can be 
found in a case involving the school system of DeKalb 
County, Georgia. There, for the first time since 1982, OCR 
has terminated a school district's federal funding because of 
the district's refusal to provide OCR access to records 
necessary to investigate complaints concerning handicapped 
children.^ 
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2. DEPARTMENT OF JUSTICE 

During the Reagan era, the Justice Department actively 
encouraged school districts to seek declarations of '\initary 
status" in order to end court supervision after they had 
implemented plans for several years to remedy illegal 
segregation^ In a positive stq) away from its predecessors, 
ttie Bush Justice Department has publicly afifmned that it 
has no current intention of encouraging school boards to 
seek an end to court-ordered desegregation plans.^ 

While the department's new policy is to be commended, 
its position before the Supreme Court in the recently- 
decided case of Board of Education v. Dowell, 59 
US.L.W. 4061 (Jan. 15, 1991) revealed a continuing 
ambivalence toward school desegregatim. At issue in that 
case was the request of the Board of Education of Okla- 
homa City that the district court enJ its supervision and 
permit the school board to implement a "neighborhood" 
assignment plan which would resegregate elementary 
schools. The district court tiad previously held that the 
school system had segregated its students by law, and had 
ordered that the scbcx)l system implement a desegregation 
plan. In 1987, the district court found that the schools had 
become ''unitary" and had dissolved the decree mandating 
the desegregation plaa The appeals court reversed and the 
school board sought Supreme Court review. 

In DowelU the Reagan Justice Department, participating 
as amicus curiae, had supported the position of the school 
district. But before the Supreme Court, the Bush Justice 
Department instead sought a remand of the case to the U.S. 
Court of Appeals for the Tenth Circuit to determuie 
whether the district is in fact '^unitary." In its January 1 5, 
1991 decision, the Supreme Court ordered a remand, 
indicating that dissolution of a desegregation decree is 
appropriate where the school system's constituticxial 
violaiicm has ended The Court, however, did not provide 
guidance cm when dissolution is impropriate, did not defme 
''unitariness," and did not provide guidance on a critical 
issue in the case, i.e., whether continuing housing segrega- 
tion should be considered a sufficient "vestige" of prior 
illegal school segregation to preclude the lifting of a court- 
ordered desegregation plan. 

Although the Justice Department in its brief to the 
Supreme Court did step back from its previous position, 
oral argument in the case in October 1990 revealed that the 
Department's position has shifted less than might have 
been thought While in previous cases, the Supreme Court 
has indicated that a school district is ''unitary" il' it has 
eliminated the 'Vestiges" of segregation,^ and that a 
school distria has complied with this mandate only if it 
has desegregated "every facet of school operatiais,"^ the 
Court has not yet fiilly defined the extent of the "vesiigcs" 
which must be eliminated. In Oklahoma City, one of the 
vestiges which remains is housing segregation. If the 
school system is declared "unitary" and is permitted to 
reinstate a neighborhood school assignment plan, then the 



system would be effectively resegregated. 

At oral argument. Solicitor General Kenneth Stair was 
questioned about the school board's continuing obligation to 
eliminate segregation "root and branch" when school 
segregation may have contributed to residential segregation 
patterns. Starr responded that as long as there has been good 
faith compliance with a desegregation decree residential 
segregation cannot be seen as a "vestige" of school segrega- 
tion.^ Starr further stated that as long as there has been an 
elimination of state support for segregation, the school board 
has no aflfmnative obligation to continue to operate under a 
desegregation plan even if the racial make-up of the schools 
revert to the same patterns that existed when the system was 
segregated. According to Starr, since residential segregation 
should not be seen as a vestige of school segregation, the 
school board has no obligation to attempt to affect neighbor- 
hood segregation.^^ 

Starr's theory is flawed in several ways. First, it is based 
on an erroneous reading of the law. The Supreme Court in 
several cases clearly held that patterns of residential segrega- 
tion were caused by segregation of the public schools. More 
troubling is the assumption underlying Stanr*s argument, i.e. 
that as long as a state which had a history of de jure segrega- 
tion no longer sanctions segregadon, then the state has no 
continuing obligation to eliminate the "effects" of that state- 
sponsored segregation after an unspecified period of time. If 
Stan-'s tiieory is pursued by die Justice Department when die 
lower court reviews the Dowell case aiKl in other cases, the 
much-touted Admirustratim shift may turn out to be illusory, 
(or the Administration will be supporting a return to segre- 
gated "neighborhood" schools. 

The Justice Department's record in odier cases also 
continues to be troublesome. For example, it has fded suit to 
enjoin a teacher-assignment policy in F^ce Georges 
County, Maryland, adopted as part of a desegregation plan to 
assure that schools could not be racially identified because 
their faculties were segregated. The Justice Department suit 
argues that the involuntary transfer of white teachers 
violated Ude VII and no longer served a desegregation- 
related purpose. The District Court rejected Uie Justice 
Department's argument almost completely, noting tiiat 
eliminating the earmarking of schools by die race of Uielr 
faculty was particularly important when the plan being 
implemented called upon parents to make choices among 
several schools. 

The Dcf.'artment is monitoring compliance widi several 
voluntary ^iesegregation plans after complaints tiiat a 
number of school districts have failed to abide by Uieir 
negotiated settiemerU5, but as yet no enforcement actions 
have been initiated. Millions of parents, children, and young 
persons know that the promise o( Brown v. Board of 
Education has not and is not being fulfilled in their lives. 
They are not and believe that they will not be provided widi 
the q)portunity of achieving dieir highest possibilities. Once 
again, we are planting die seeds of racial tension and 
corilict 
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E. HOUSING 

The Bush Administration has repeatedly declared that the 
enforcement of the Fair Housing Amendments Act of 1988 
ranks among its most important priorities, and the Depart- 
ments of Housing and Urban Development C'HUD'*) and 
Justice C*DOJ**) have reportedly received clear mandates 
from the White House to pursue a policy of aggressive 
enforcement 

Fair housing enf(»tement efforts have improved signifi- 
cantly since the Reagan years. Hie Department of Justice has 
tripled its caseload, adopted a more expansive approach to *iit 
interpretation of the Fair Housing Act, aggressively pursued 
higher damage awards and stronger injunctive relief, and 
improved its wcnking relationships with private fair housing 
organizations. 

At HUD, too, the caseload has tripled, final interpretive 
regulations have been issued, and reports have fmally been 
issued to Congress documenting the number and type of 
complaints and conciliations completed by HUD and 
documenting the race, sex, and ethnic origin of HUD 
program participants and beneficiaries. HUD has modified its 
interpretation of the requirements of the Fair Housing 
Initiatives Program C'FHIP') and distributed more than 
$3,000,000 in FHIP funding to private fair housing organiza- 
tions, and has used its powers under the Fair Housing 
Amendments Act to seek higher damage awards. 

Nonetheless, significant problems remain. The number of 
complaints received by HUD is still not as large as it should 
be given the broad new protected classes included in the iiew 
Fair Housing Act HUD has been unable to complete its 
investigations and reasonable cause determinations within the 
statutcxily mandated 100-day time period. A serious backlog 
of c:«5es has developed, which threatens to undermine the 
entire federal enforcement effort Equally important the 
effort to certify state and kx:al agencies having substantially 
equivalent fair housing laws and tl^us allow them to assume 
some of the burden of enfoicement is far behind schedule. 
The consequences for HUD*s backlog could become 5»rious 
in 1992. 

Although there has been improvement neither HUD not 
DOJ has succeeded in winning damage awards that compare 
with the best of the setdements obtained in private sector fair 
housing cases. HUD has ye-t to make any meaningful use of 
its new powers under the Fair Housing Amendments Act to 
file Secrelary-initiated cases, and has failed to complete a 
new natioiial study identifying the level of housing discrimi- 
nation across the country. DOJ*s reqx>nse to important case 
referrals submitted by private organizations has been 
somewhat erratic, and although the Department has aggres* 
sively pursued "garden variety"* cases, in recent months the 
number of new, complex '"pattern or practice" cases under- 
taken by the Dqnrlment has dwindled 

Furthermore, HUD has yet to issi^ final guidelines on the 
accessibility of new, muld-family housing. While the initial 
proposed guidelines appeared promising, the deadline for 



builders is March 12, 1991, and HUD*s continued failure to 
issue fmal guidelines may be encouraging efforts by the 
building industry to delay the effective date of this statutory 
requirement Section 504 hcKising cases have continued to 
languUi, and HUD has moved far too slowly to fulfdl its 
responsibility to anoend Public Housing manuals to bring 
them into confcxmance with Section 504 and the Fair 
Housing Act 

As to the issues of di^)arate impact theory and race- 
conscious remedies, it remains to be seen whether the 
Reagan-era policies, which precluded use of those theories, 
will actually be rescinded. Although there are signs at both 
HUD and DOJ that opposition to using diq>arate impact 
themes or race-conscious remedies has softened, to date 
those policies have e<ssentially been placed on hold. 



Vfl. Conclusion: Emerging Issues 

Several themes emerge from a comprehensive review of 
the civil rights policy and enforc:ement in the Bush Adminis- 
tration. There has been no one speech or statement setting 
forth the direction of civil rights policy although there has 
been much rhetcxic from the President and his appointees 
about the need for equal opportunity. But the themes that 
emerge from a comprehensive review conflict with much of 
ihe rhetoric. 

The Administration appears committed to continuing the 
Reagan Administration's insistence on limiting civil rights 
policy and remedies. The Administration demands race and 
gender "neutrality"" in almost all areas from scholarships for 
minority students to tenant selection policies designed to 
prevent resegregadon of public housing units. Aside from the 
inaccurate and misleading labeling of the Civil Rights Aa of 
1990 as a '"quota"* bill, the Administration has also rejected 
minority preferences in amendments to the reauthorization of 
the Education of the Handicapped Act, H JR. 1013,^ and 
indicated its unwillingness to enforce portions of Peridns 
Vocational Education ict Amendments which provided 
funding for "sex equity" programs.^ 

In both the (Xdahoma City school desegregation case, and 
>n the cases concerning the Federal Communication 
Commission's minority set-aside policy, tlie Administration 
made clear its view that government, at both the local and the 
federal level, has virtually no afiirmative obligaticxi to 
overcome the vestiges of past discrimination. In addition, the 
Civil Rights Act veto indicates that the Bush Administration 
continues to be unwilling to acknowledge that unintended 
discrimination may nonetheless violate antidiscrimination 
laws, rejecting a major and well-established theory of civil 
rights law. 

To be sure, there are some areas that are receiving 
attention. Passage of the Americans with Disabilities Act, 
more vigorous enforcement of voting rights and fair housing 
protections, and initiatives to address ''glass ceiling"" limita* 
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tions are all important developments. But by insisting on race 
and gender neutrality, by refusing to acknowledge that 
unintended discrimination may well have discriminatory 
impact which redixes opportunity, the Administration is 
si^iificantly nanowing the scope of civil rights prot^tions. 

The consequences of these policies is a return to post 
Reconstruction-era mentality, i.e., that America has righted 
the legal wrongs of the past and^ therefore, may be relieved of 
aU ?f^nnative obligations to repair the damage that resulted 
from past discrimination. But any reading of the facts of 
continuing disparities between groups in our society — 
minorities and whites, or women and men — demonstrates 
that those who still lag behind in both wages and oiqxKtuni- 
ties are for the most part members of groups which have in 
the past borne the brunt of legal discrimination. 

A civil rights policy that insists on ''race and gender 
neutrality,** and that rejei^ts the continuing need for govern- 
mental and private action to overcome systemic practices that 
result in discrimination, may well provide d partisan advan- 
tage, playing as it does to the fears and resentments of many. 
In the long run, however, America will be better served by 



moral leadership that encourages equal ORXirtunity for every 
American. 

Finally, it is important that the performance of the Bush 
Administration be viewed not simply in comparison to that of 
its predecessor but in terms of contcmporaiy needs. Those 
needs include not only the unflnished business of dealing 
with race and sex discrimination, but addressing the issues of 
removing language and other barriers for hundreds of 
thousands of new citizens, making guarantees of equal 
opportunity for disabled citizens a neality, and taking steps 
that dampen the growing conflicts and tensions among 
groups and that promote understanding and racial harmony. 

Judged in terms of these needs, the Bush Administration 
actions of oiling \xp some of the civil rights machinery that 
had been allowed to rust, and of blunting some (but not all) of 
the harshest edges of Reagan policy is simply not suflRcienL 
On balance, at this point, these policies have contributed to an 
escalation — not a de-escalation — of racial tensions. This 
nation cannot and must not continue to travel a road that leads 
to such a result 
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Chapter m 

Recommendations 



PRESIDENTIAL LEADERSHIP 

1. The Commission renews its call for the 
creation of a cabinet-level task force to address 
the issues surrounding inter-gruup tensions and 
conflicts. The President should instruct the Task 
Force on Inter-Group Tensions to develop and 
submit to him within sixty days a coordinated 
action plan for dealing with the causes and 
consequences of these conflicts. 

The most serious domestic issue confronting our nation is 
the dismal state of race relations. At the-same time that the 
1990 Census shows the growing diversity of our nation, the 
gaps between whites and minorities continue to increase. The 
media arc constandy calling our attention to racial conflict 
Tensions between groups cmtinue to grow at alarming rates. 

In our 1989 report, the Commission urged the new 
President to establish an inter-agency, Cabinet-level task 
force to address immediately the problems of inter-group 
tensions and conflicts. Two years later, we renew our 
recommendation. The Task Force on Inter-Group Tensions 
should immediately evaluate the causes for increasing 
tensions and conflicts between and among whites and 
minority groups, and should, within sixty days, recommend 
to the President an action plan to address these problems. 

2. We recommend that the President refrain 
from mislabeling the Civil Rights Act of 1991 as 
a "quota" bill and should support legislation to 
restore well-established principles of equal 
employment law, to assure that all victims of 
discrimination will be entitled to compensation 
for injuries, and to encourage parties to discrimi- 
nation lawsuits to enter into settlements. 

During the debate over tlie Civil Rights Act of 1 990, the 
President and his staff used the highly-charged and racially- 
divisive rhetcMic of "quotas" to justify the President's 
(^position and ultimate veto of the bill. The "quota" cbaige 
was a complete mislabeling of the legislation, which in fact 
specified that Congress was not authorizing, requiring or even 
encouraging quotas in enacting the legislation. Moreover, 
employers had not found it necessary to use "quotas" in order 
to comply with equal employment laws that were well- 



established Cot 18 years prior to a series of Supreme Court 
decisions in 1989 which radically altered equal emploj-ment 
law. Nonetheless, the President continued to characterize the 
bill as requiring "quotas." 

The "quota" rhetoric heightened racial tensions which 
could lead to serious cwiflicts and was exploited by former 
Ku Klux Klanner David Duke in his Senate bid in Louisiana 
and by North Carolina Senator Jesse Helms in his successful 
effort to turn back challenger Harvey Gantt, who is black. 

As set f(Mth in detail in Chapters n and IV of this volume, 
the 1990 bill was drafted to overturn the Supreme Court 
decisions which had interpreted several key principles of 
equal employment law in a manner that severely limited the 
rights of victims of job discrimination. One of the key 
principles overturned by the Court and included in the 
legislation had been part of tiie fiabric of the law since the 
unanimous 1971 Suprenrw Court decision in Griggs v. Duke 
Power. The Griggs principle, also known in the law as 
disparate impact thewy, held that unintended discrimination 
may have a diacriminattwry impact which reduces equal 
opportunity and therefore violates the law. 

Griggs resulted in a transformation in the American 
woriq}lacc as many companies, in response to Griggs, began 
to provide more job opportunities to women and minorities. 
The 1990 Civil Rights Act was intended to restore the Griggs 
standard to the law so that such opportunities would continue 
for women and minorities. The bill also included a number of 
other pDvisions, including one designed to ensure that 
victims of intentional sex discrimination have the sam**- 
remedies under the law as victims of intentional race dis- 
crimination, and anothCT that encourages settlements of 
discrimination suits. 

Congressional qwnsors of the 1990 CivU Rights Act have 
reintroduced the bill as the Civil Rights Act of 1991 . The 
Commission urges the President to refrain from engaging in 
racially-divisive rhetoiic and actions. We recommend that he 
obtain independent legal advice on the impact of the legisla- 
tion and are confident that after receiving such counsel, he 
will support the 1991 Civil Rights Act 

3. We recommend that the President also 
support the following legislative proposals 
designed to promote equality and fairness: 

The National Voter Registmiion BUI 

It is well established that barriers to voter registration 
disproportionately afifect minorities and act to prevent 
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fulfillment of the promise of equality of participation which is 
at the core of the Voting Rights Act Ugislation designed to 
remove registration barriers has been pending for several 
years, and the Commission has endorsed such legislation in 
its prior reports and in testimony before a numb^ of Con- 
gressional committees. 

In the last Congress the House of Representatives passed a 
voter registration reform bill with many good features but the 
bill became stalled in the Senate. There is simply no way to 
know how unregisiexed voters will cast their ballots, and our 
democracy cannot justify the exclusion of voters because 
their votes may not please some currently Ji power. Voter 
participation in America is the lowest of all the Western 
democracies, and voter registration reform is likely to result 
in increased participation for both political parties. The 
President should endorse voter registration reform legislation 
to encourage voter participation from every citizen. 

The Family and Medical Leave Act. 

The Family and Medical Leave Act would provide job 
security to workers who must take unpaid leave in order to 
care for their families or for their own serious health condi- 
tions. The legislation addresses the needs of women and other 
woricers with pressing family respwisibilities who now must 
choose between their responsibilities in the woriq)lace and 
their reqwnsibilities to their families. President Bush 
supported family leave during the 1988 presidential cam- 
paign, but vetoed the legislation after it passed the Congress 
in 1990. Support of the Family and Medical Leave Act would 
demonstrate conoetely both a commitment to a "kinder, 
gentler nation" and to measures that remove barriers to the 
participation of all citizens in the workforce. 

4. We recommend that the President suspend 
the employer sanctions provision of the Immi- 
gration Reform and Control Act of 1986 while 
the law is reexamined. 

The Immigration Reform and Control Act of 1986 has 
resulted in significant discrimination against fweign-looking 
or -sounding citizens and lawful residents. The Act, which 
penalizes employers for hiriiig illegal immigrants, has been 
the subject of significant criticism with many groups calling 
for repeal of the law. While the law is under review, the 
employer sanctions provisions which have caused discrimina- 
tion must be suspended. The Commission believes that the 
entire act should be reevaluated in light of the experience 
since 1986. 



JUDICIAL APPOINTMENTS 

1. We rewmmend that the President seek 
greater diversity in his judicial appointments by 



selecting qualified women and minorities com- 
mitted to equal justice under law regardless of 
political affiliation or ideology. 

Picsident B\\ish*s judicial nominations have miirc^ed those 
of President Reagan: nearly exclusively white, male, and 
Republican. Many of Rresident Bush's nominees also reflect 
the conservative ideology that is the haUmaik of the Reagan 
judiciary. The danger is that the new judiciary will alter the 
traditional role of the federal courts— to protect the civil and 
constitutional rights of the least powerful cidzens in our 
society. 

If the federal judiciary is to continue to play its role as the 
indq;)endent protectee of minwity rights, it is essential that 
those who come befwc the courts have faith in the fairness of 
the system. If the federal judiciary remains overwhelmingly 
white and male, even at a time when more women and 
minOTities have achieved great success in the legal profession, 
citizens' trust in the system is likely to be reduced It is for 
that leason that it is important that the courts mc^e accurately 
leflect the diversity in our nation. The Plresident should 
^)point matt wompn and minorities to the laige number of 
vacancies whidfliow exist These nominees should be of the 
highest calil^ and their records should reflect personal and 
professional committnents to equal justice under law. 



CIVIL RIGHTS POLICY 
AND REMEDIES 

1. We recommend that the President direct 
the Executive agencies responsible for imple- 
menting the Americans with Disabilities Act to 
do so in a manner fully consistent with the 
language and goals of the Act. In addition, the 
President should urge the Congress to appropri- 
ate sufficient funds to ensure that the Act will be 
fully implemented. 

Passage of the landmaik Americans with Disabilities Act 
opens the docw of opportunity to millions of Americans with 
disabilities. The President's support for the legislation was 
critical to its passage, and we commend him for this impor- 
tant expansiOT of civil rights. However, if the goals of the Act 
— to provide civil rights protections to people with disabili- 
ties so that they can fully participate in our society — are to 
be realized, enforcement of the law must be fully consistent 
with the goals and language of the Act Moreover, the 
agencies that will enforce the Act must be provided with 
sufficient resources to adequately monitor and enforce 
compliance. The President should work with the Congress to 
ensure that aRjrcqmations for enforcement under the ADA 
are adequate. 
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2« We recommend that the President direct 
the departments and agencies of the federal 
government to revise dvil rights policy to en- 
courage the use of voluntary affirmative action 
plans and other affirmative remedies for viola- 
tions of civil rights laws. 

President Bush aigued in justifying his veto of tlie Civil 
Rights Aa of 1990 that civil rights policy should be based on 
a **colorblind" standard That standard assumes erroneously 
that the legacy of past discrimination has been erased, and 
that America no longer has any obligation to continue to work 
to overcome the consequences of legal inequality which 
% existed fc^ more than a century. 

Unfortunately, the legacy of discrimination remains, and is 
unlikely to be eradicated without affumative action by 
governments or private parties. The natim has enough 
experience with affirmative actim to implement policies that 
do not impair the need for qualified persons and that do not 
unduly trammel the interests of males and non-minorities. 
Federal policy should encourage affirmative action programs 
designed both to address past discrimination and to promote 
opportunity. 

3. We recommend that the President direct 
the departments and agencies of the federal gov- 
ernment to revise civil rights policy to encourage 
the use of ^^disparate impact'^ standards in 
employment and housing discrimination cases. 

The Reagan administration took a backward step oy 
directing ci\il rights enforcement agencies, particularly those 
enforcing fair housing laws and equal employment uws, not 
to pursue litigatiwi under a "disparate impact" theory 
liability. As set forth in detail in the woiidng paper analyzing 
the veto of the 1990 Civil Rights Act in Part 1\vo of this 
report, the **disqparate impact" theory acknowledges that 
unintended discrimination noay have consequences which 
reduce opportunities for full participation by minorities or 
women in the worlq)lace. Since the 1971 Griggs case, courts 
have held employers req)onsible where an employee oflfers 
satisfactory proof that the employer's practice or practices 
resulted in inequitable or disparate impact on women or 
minorities, even if unintended The disparate impact theory 
was also utilized by courts to And landlords responsible for 
violations of the fair housing law where the landlord's tenant 
selection policies resulted in a lack of of^rtuniiy for 
minorities to rent, even if there was little or no evidence of 
intent to discriminate. 

The Bush administration has not permitted the use of the 
disparate impact standards in litigation. The result is that 
many miitority citizens have no remedy when they are 
excluded fiom opportunities by inBCtices that lack justifica- 
tion even tliough they are not prompted by racial animus. 



Since these kinds of practices constitute the great bulk of 
discriminatim today, the Bush administratis must change 
course if it is to have an effective civil rights program. 

4. We recommend that the President direct 
the Department of Education and the Depart- 
ment of Justice to formulate a policy regarding 
''choice" in education that takes into account the 
impact of ''choice" plans on efforts to achieve 
desegregation^ 

In the eyes of some, **choice" spears to be the latest 
miracle cure for the deficits of our nation's schools. **Choice'* 
programs are currently operating in a number of states, and 
although there is some variation, most "choice" programs 
permit parents to select a school (or their child finom among 
several options. To its promoters, "choice" will encourage all 
schools to excel in order to attract childien. Others question 
whether "choice** is really a I990's version of the 1950's 
"freedom of choice** programs which many jurisdictions 
established as a means of avoiding integration. Critical 
questions remain: will "choice" benefit all children; will low 
income parents be given the inibmation and the resources 
(including transp(Htation) that will enable tliem to make 
meaningful choices; what will happen to public schools not 
chosen; will "choice** result in segregation or resegregation 
by either race, ethnicity, or economic status; will "choice'' 
programs divert attention from the hard work of restructuring 
the schools (or the short-term benefits "choice" may offer to 
some students. 

While the Commission has not yet conducted a full study 
of "choice,** we firmly believe that "choice" programs should 
not be permitted to operate if their consequence is 
resegregation. Neither should "choice" preclude needed 
restructuring in many school systems. A comprehensive 
review of "choice" programs already in place should be 
undertaken by the Department of Education to detemnine 
their impact on desegregation. Such review should also assess 
whether "choice" iwograms are in fact educationally sound, 
and whether they foster diversity, tolerance and understand- 
ing. Until such a review is concluded, the Commission 
recommends that the Departments of Education and Justice 
withhold suppcHt or assistance from "choice" programs. 

5. We recommend that the President direct 
the Department of Justice to develop a legal 
policy preventing the dissolution of court orders 
mandating school desegregation until all vestiges 
of prior discrimination are eliminated to the 
greatest extent practicable* 

Following the Supreme Court's recent decision in the case 
o(DoweH V. Board of Education of Oklahoma City, the 
Justice Department announced that it would not encourage 
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school boards to seek an end to court-ordered desegregation 
plans as the Civil Rights Division had done during the prior 
administration. The Department's announcement is a 
welcome shift from the policy of its predecesscm. Ncmethe- 
less, critical questions remain concerning the dissolution of 
desegregation (xders and the Justice Department's policies. 

As set forth in detail in the working paper on Elementary 
and Secondary Education in Part Two of this report, in the 
Dowelicsisc, the Supreme Court addressed the issue of when 
a school district should be found to have achieved "unitary" 
status and released from requirements that it comply with a 
court ordered desegregation plan. In a series of school 
desegregation cases, die Supreme Court had stated that only 
after all vestiges of prior illegal discrimination had been 
eliminated should a school system be declared "unitary." In 
Dowell, the Supreme Court indicated that continuing patterns 
of housing segregation may be a vestige of past illegal school 
segregation, but did not provide clear guidance about the 
circumstances in which continuing housing discrimination 
should preclude the dissolution of a court ordered desegrega- 
tion deace. 

The Commission believes tiiat school desegregation 
decrees should not be dissolved until all vestiges of prir r 
discrimination have been eliminated. These vestiges incL^e 
housing segregation, as well as educational deficits that 
continue as a result of prior school segregation. The Commis- 
sion urges the Justice Department to adopt a clear policy that 
precludes dissolution of court decrees until all vestiges of 
prior segregation have been eliminated Tlie Department 
should also formulate policies on whetiier districts that have 
achieved unitary status are free to adopt "neighborhood" 
assignment plans even witii the foreknowledge that such 
plans will result in resegregation. 

6. We recommend that the President direct 
the Department of Education to undertake 
additional initiatives to address the critical needs 
of the rapidly-increasing number of language 
minority students^ and should ensure that the 
Department and its program offices, including 
the Office of Civil Rights, receive sufficient 
resources to accoinplish this goal 

The 1990 Census provides clear evidence of the enormous 
growtii in die number of language minority immigrants who 
have settled in the United States. In past generations, die 
public schools in America provided die children of immi- 
grants widi die tools to move into die mainstream of society 
and make dieir way up die economic ladder. Widiout serious 
attention to die needs of this large and growing population, 
die current generation may not receive die same benefits from 
die public school system. 

Inflation and nearly a decade of neglect by officials in die 
Department of Education have taken a large toll on die 



programs to provide services to language minority students. 
For FY 1991, die Tide Vn bilingual education [wogram has 
nearly 47 percent fewer resources dian it had in 1980. At 
die same time, die peculation of children widi limited English 
proficiency continues to increase; one expert suggests diat die 
number of language minority students is growing at two and 
one-half times die overall rate of increase of school-age 
children. 

The needs of diese children simply cannot be met widiout 
a signficant increase in die federal resouxces directed to 
bilingual education. But resources alone are not sufficient 
There is also a critical sh(Htage of teacho's who have been 
trained to educate today's diverse, multi-cultural, multi- 
lingual p(q)ulation. The federal government must take die 
lead in encouraging institutions of higher education to 
revamp teacher training i»'ograms so diat new teachers, as 
well as current teachers, arrive in die classroom widi die full 
range of skiUs diat are necessary in order to effectively 
educate diverse student populations. 

One result of die current lack of appropriate teacher 
training fo^ language minority students may be die over- 
inclusion of diese students in special education programs. In 
many instances, language minority students are inappropri- 
ately placed in special education classes solely because of 
dieir limited English language skills. While die Office of 
Civil Rights has indicated diat it will attempt to address diis 
Lnportant problem dirough comprehensive compliance 
reviews, die Commission believes diat such reviews should 
begin immediately. Where language minority students are 
property placed in special education settings, it is critical diat 
diese children, too, receive linguistically-appropriate services. 

7. We recommend that the President direct 
the Department of Education to return to the 
longstanding policy regarding minority scholar- 
ships which encouraged access to higher educa- 
tion for minorities. 

It is well documented diat access to higher education is a 
critical stq) up die ladder of economic success in our society. 
As set fordi in detail in die working paper on Minority Access 
to Higher Education in Part 1\vo of diis report, during die 
1980s minority access to higher education fell, and is only 
now beginning to recover. 

President Bush's new Education Secretary Lamar 
Alexander has indicated diat die much-criticized policy 
regarding minority scholarship&judiich Education Department 
• officials unveiled in December, 1990 will be reviewed, and a 
new policy put in place. The Commission believes that for 
minority access to higher education to continue, it is impera- 
tive diat minority scholarships be available. The Commission 
urges diat die new Secretary of Education adopt a policy 
which assures access and encourages minority participation 
in higher education. 
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Chapter IV 

The Civil Rights Act of 1990 and the President's Veto 

by Elliot M. Mincberg and Deborah L. Brake 



I. Introduction 

In vetoing the Civil Rights Act of 1990, President Bush 
ensured that the first major civil rights decision made by his 
Administration would be a controversial one, provoking 
strong bipartisan criticism fixMn political, religious, and civil 
rights leaders. The Administration opposed ti^ legislation 
from its inception, and later advanced positions that rq)re- 
sented major retrenchments in the area of civil rights. The 
White House focus on quotas to the exclusion of all other 
issues came to dominate the tenor of the debate. The 
Administration's calculated use of the quota issue to rally 
support for its political agenda may have more longterm 
consequences than the veto itself. The veto, and the White 
House positions on the Act, stand as primary indicators by 
which to measure the Bush Administration's record on civil 
rights. 

II. Civil Rights Law Before and After 
the Court's Recent Changes 

The Civil Rights Act of 1990 emerged in response to 
recent Supreme Court decisions cutting back protections for 
victims of discrimination under federal civil rights statutes. In 
its 1988-89 term, the Supreme Court handed down a number 
of decisions that made it substantially more difficult for bias 
victims to obtain relief for civil rights violations, in some 
instances altering decades of established civil rights jurispru- 
dence. Most of the decisions addressed by the legislation 
involve employment discrimination, although some of the 
cases have implications for discrimination in other contexts 
as well. In addition to restoring civil rights laws to the status 
they held before the Court's limiting decisions, the Civil 
Rights Aa also addresses the inequality of remedies available 
to women and minorities subjected to intentional discrimina- 
tion in employment 

A. TITLE VII AND THE LAW OF 
DISPARATE IMPACT 

Some of the Court's most sweeping changes related to 
Title Vn of the Civil Rights Act of 1964, which prohibits 



employers from discriminating in employment decisions 
based on race, color, religion, sex, or national origin. The Act 
applies to both public and pivatc employers with fifteen or 
more employees. Persons discriminated against under Title 
vn may seek a range of remedies, including court orders to 
halt the disaimination, reinstatement, up to two years of 
backpay, and attorneys' fees. Ccwnpensatory damages for harm 
resulting from the discrimination and punitive damages to 
deter and punish employers are not available under Title Vn. 

Title vn i^lies to both intentional employment discrimi- 
nation and to practices with discriminaUMy eflfects, regardless 
of any intent by the employer to discriminate. Title Vn 
lawsuits generally proceed under one of two theories: 
disparate treatment or disparate impact. Where an employer 
intentionally discriminates, an employee generally seeks to 
prove unlawful discrimination under disparate treatment 
analysis. A disparate treatment case challenges an employer 
for singling out women or minorities fw unequal treatment in 
the w(Hkplace. Examples of disparate treatment include the 
delegation of undesirable tasks to black employees and not 
similarly situated white employees,^ or a layoflF system 
intentiorially structured to lay off more women than mei 

Practices that do not single out women or minorities for 
disparate treatment may still be unlawful under Title VII's 
disparate impact analysis. The Supreme Court established the 
basic rules of disparate impact law in Griggs v. Duke Power 
Co., 401 U.S. 424 (1971), widely regarded as one of the most 
important court decisions in the history of employment 
discrimination law.^In Griggs, employees successfully 
challenged the employer's reliance on paper and pencil tests 
and a high school diploma requirement to hire power plant 
woricers where these criteria, although not intended to 
discriminate, had a discriminatOTy impact on black applicants 
and were not shown to predict actual job performance. As 
Chief Justice Burger stated for a unanimous Court, Title Vn 
reaches not just overt discrimination, *'but also practices that 
are fair in form, but discriminatory in operation.'** The Court 
reasoned that disparate impact is unlawful discrimination, 
regardless of an employer's motivation, because Congress 
"directed the thrust of the Act to the consequences of 
employment practices."^ According to the Court, "the 
touchstone is business necessity."^ Disparate impact theory 
assumes that non-job related criteria that disadvantage 
women or minorities should not restrict employment opportu- 
nities by acting as a proxy for discrimination. 
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Griggs iias served as the basis for disparate impact claims 
for almost twenty years. Haintiffs have relied on Griggs to 
prove disparate impact by showing that employment practices 
operate to create » svmificant discriminatory impact against 
women or mitioride^; The relevant comparison group for 
proving di^arate impact is the qualified ^licant pool rather 
than the general population.^ An employer can directly rebut a 
disparate impact case by attacking the plaintiff's statistical 
proof, challenging the employe's comparison group, or 
questioning the sample size relied on. 

Under Griggs, if a plaintiff succeeded in proving disparate 
impact, the employer could still avoid liability by establishing 
that the practice in question was justified by business 
necessity.* Until recently, tlie courts have consistently treated 
business necessity* as an affirmative defense, placing the 
burden of proof on employers to prove the defense.' 

To establish business necessity under Griggs, an employer 
must defend the practice as saving its employment-related 
needs. The importance of the business interest served and the 
closeness of the relationship between the interest and the 
challenged practice have been the subject of varying formula- 
tions. Justice Burger's opinion in Griggs itself uses several 
phrases, including "significandy related to successful job 
performance,"^°"manifest relationship to the employment in 
question,"" and bearing a "denwnstrable relationship to 
successful performance of the jobs,'*" to describe business 
necessity. Subsequent Supreme Court decisions have 
interpreted Griggs to starid (oc various formulations, such as 
"necessary to safe and efficient job performance,"" and 
"significanUy correlated with impwtant elements of woric 
behavior."^* As a result, some lower courts flying the 
business necessity defense have required a significant 
correlation to job performance," while others have mandated 
that the practice be essential to effective job performance or 
necessary to the operation of the business." However, at a 
minimum, business necessity has been construed to require 
that the justification bear an important relationship to the 
employment in question, even if the practice is not essential 
in a strict sense." 

In the nearly two decades sinc^* the Court decided Griggs, 
the decision has been relied on in jndreds of cases to strike 
down discriminatwy practices which unnecessarily discrimi- 
nate alOTg racial and gender lines." Minority cnnployment in 
municipal fire and police departments, for eXi^inpSc, increased 
tremendously after Griggs}^ Courts have struck down height 
and weight requirements which systematically t xclude 
women from the woricplace,^ tests which nuLSirre abilities to 
perform jobs other than the job applied for,^* and other 
practices which significandy disadvantage women and 
minOTities, and yet do not contribute to an effective 
workforce. 

In recent years especially, the law of disparate impact . 
become particularly important to the goal of ensuring equa 
opportunity in the woriq)lace. As blatant, purposeful discrimi- 
nation has diminished, subUe barrios have taken on a 
relatively greater role in obstructing women and minmty 



advancement^ Even where systemic discrimination in the 
workforce is intentional, sophisticated employers nmy 
succeed in concealing their motivations, making it virtually 
impossible for employees to gather sufficient evidence to 
prove discriminatory intent" In such instances, employees 
can still bring a disparate impact lawsuit challenging the 
discriminatory practice. 

In addition, disparate impact law [rovides die only basis 
for challenging wwkplace discrimination that results not from 
racial animus but fiom ignorance, inadvertence, or tradition. 
Where discriminat(»7 barriers are unrelated to job pwfw- 
mance, di^arate impact law reflects the need to eliminate the 
"built-in headwinds"^ that result in the racial and gender 
stratification of the wOTkforce. The persistence of significant 
disparities between women and minwities and other workers 
who hold desirable jobs underscores the need for continuing 
efforts to provide equal access to employment qpportunities 
regardless of race ex* sex." 

Changes in the structure and composition of the workforce 
also undersccm the need for employment selection criteria 
which accurately reflect job abilities rather than race and 
gender biases. In die 1980's and 1990's the nation is experi- 
encing a tremendous diversification of the workforce, as 
mcne women and minorities enter the labor market, and a 
growing shortage of skilled wcMkers. Between now and the 
year 2000, 91% of the net growUi in the workforce will be 
women arid minwities. The use of selection criteria which 
unnecessarily discriminate against these groups will only 
impede the nation's goal of maintaining a qualified and 
productive wakfwce." 

At the same time diat die composition of die woricfcMW is 
diversifying, tlie types of jobs available are also changing. 
Standardized tests are likely to play a greater role in em- 
ployee selection as die avaUability of jobs for unskilled 
workers declines." In such an environment, disparate impact 
law will be increasingly important to ensure diat such tests 
serve die purpose of selecting more efficient waters radier 
dian merely obstructing die progress of already disadvan- 
taged groups. 

UnfcMlunately, at a time when di^arate impact law has 
become increasingly important to eradicate discriminatory 
bairiers in employment, die Supreme Court has effectively 
cut die heart out of disparate impact doctrine by increasing 
Jie burden of proving disparate impact, while at die same 
time making it substantially easier to establish business 
necessity. In one of die most controversial decisions of die 
1989 Supreme Court tenn, Wards Cove Packing Co., Inc. v. 
Atonio, 109 S. Ct 2115 (1989), die Court mandated direc 
sweeping changes in die law of disparate impact, choosing 
not to limit its holding to die narrow grounds necessary to 
daide die case before it 

Two of diese changes increased die ease widi which 
employers can justify discriminatory practices based on 
business necessity. Before Wards Cove, as discussed above, 
once an employee proved di^aratc impact, die employer had 
die burden to prove diat die discriminalOTy practice is 



ERiC24 



THECIVILRIGHTSACTOF1990 ■ Chapter IV 



justified by busine^ necessity. After Wards Cove, plaintiffs 
bear the burden of proving that the ixactices are not justified 
by business necessity.^ In addition to shifting the burden of 
proof, Wards Cove also loosened the definition of business 
necessity by requiring only that the practice "serves, in a 
significant way» the legitiniate employment goals of the 
employer/*^ As Judge Posner has explained, the decision thus 
substantially "dilutes the ^necessity* in the "business neces- 
sity* defense/*^ 

The third significant Wards Cove change increased the 
burden on employees to prove disparate impact by requiring 
them to specifically identify each employment practice 
challenge, and to prove that each challenged practice results 
in significant di^arate impact'* Priw to Wards Cove, 
employees could challenge selection systems involving 
multiple components without having to isolate or pinpoint the 
distinct impact of each component— a requirement which is 
often impossible given the inadequacy or nonexistence of 
employment records.^ The legislative history of Title VII 
demonstrates that the law does not require the identification 
of single, specific components, but rather taigets the '"sys- 
tems' and 'effects*** of discrimination.'' Wards Cove itself 
demonstrates the futility of disparate impact lawsuits where 
such particular identification is mandated, as the employer in 
that case had not preserved the records necessary to permit 
the employees to specify Uie independent effects of each 
practice.'* Although disparate impact often results from the 
interaction of two or more practices. Wards Cove subjects 
only readily perceptible, identifiable, nonsubUe barriers to 
employee challenge. 

Wards Cove represents a transformation of the law of 
disparate impact as previously understood. Before the 
Supreme Court decided Wards Cove, more than tiiree hundred 
lower court decisions had required a more stringent showing 
of business necessity tiian the standard adopted in Wards 
Cove?^ The lower courts have specifically recognized that 
Wards Cove "overruled the existing law*''* and "modified the 
ground rules that most lower courts had followed in disparate 
impact cases.*''^ In fact, in several Tide Vn cases, plaintiff's 
prevailed under Griggs, wily to have the decisions reversed as 
a result of Wards Cove?^ Employees and applicants will now 
be hard pressed to prove the existence of disparate impact, no 
matter how exclusionary or racially stratified their workplace. 
At the same time, plaintiff's who do succeed in demonstrating 
disparate impact will still have to iH-ove that the challenged 
practice serves no colorable business aim in order to prevail. 
Because employees will find tiiemselves in the difficult 
position of having to prove a negative—that no business 
reasons justify the practice— it will be substantially harder to 
bring successful disparate impact cases after Wards Cove?^ 

B. INTENTIONAL RACE DISCRIMINATION 
AND SECTION 1981 

In addition to Tide Vn, an earlier anti-discrimination 
stauite also prohibits race discrimination in employment and 



other contractual relationships. Adc^Hed in the Reconstruction 
era, 42 U.S.C. 1981 prohibits racial discrimination in the 
"making and enforcing** of contracts, including employment 
contracts. Unlike Tide VH, Section 1981 appUes only to 
intentional discrimination. Although bodi laws regulate 
intentional race bias in employment, die statutes differ in their 
remedies and scope of coverage. Section 1981 auUwrizes 
mcxe comprehensive remedies dum diose available under 
Tide vn, including compensatory and puiiitive damages.^ In 
addition. Section 1981 applies to conduct by all employers, 
including diose widi fewer dian fifteen employees, which 
Tide vn does not reach.*' Section 1981 has been relied on 
extensively to prohibit a wide range of race discrimination in 
die woikplace, including racial harassment and discrimina- 
tory changes in die status and temis of employment by bodi 
private and public employers. 

The Court's recent decision in Patterson v. McLean Credit 
Union, 109 S. CL 2304 (1989), however, grcady restricted die 
scope of Section 1981. Aldiough die Court refused to 
overrule an earlier decision holding diat die statute j^plied to 
private as well as public oMitracts,*^ die Court drastically 
reduced die types of employer conduct governed by die 
statute. Patterson limited Section 198 1's coverage to 
discrimination in die making of contracts, and concluded diat 
this did not include racial harassment on die job. After 
Patterson, die statute does not apply to discrimination 
occurring after die formati(Hi of the contract, as long as die 
contract itself does not include expUcidy racist terms. 
Consequendy, employees who experience lost opportunities, 
emotional distress, and odier damages resulting from 
intentional race discrimination or harassment after diey are 
hired can no longer obtain compensation for dieir injuries. 

Patterson has had a devastating impact on civil rights 
lawsuits filed in die lower courts. As of February, 1990, lower 
courts had dismissed over 200 claims under section 1981 
because of die Patterson ruling.*^ Moreover, Patterson's 
implicaticMis have not been linuted to racial harassment on die 
job. Lower courts have dismissed claims involving pay raises, 
terminations and demotions, changes from probationary to 
tenured status, and denials of iM-omotions where die prowo- 
tion would not have created a new and distinct contractual 
relationship.^ In short, no matter how blatant or egregrious 
die discrimination, employees aheady in die workplace will 
ordinarily have no redress under section 1981 as interpreted 
by die Court in Patterson. 

C. SECURING DISCRIMINATION 
REMEDIES IN THE COURTS 

The effectiveness of civil rights enforcement depends on 
the ability of courts to fashion remedies. Until recendy, where 
victims of discrimination have succeeded in obtaining court- 
ordered relief or setdements widi dieir employers, courts have 
prohibited nonparties from forcing die plaintiffs to lelitigate 
their remedies in a later challenge. The Court's recent 
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decision in Martin v. Wilks. 109 S. Cl 2180 (1989), made 
settlement agreements much more vulnerable to attack by 
third parties, discouraging both employers and employees 
from settling lawsuits before trial, and impairing the ability of 
courts to remedy discrimination. 

Wilks itself exemplifies the disastrous consequences the 
Court's new rule will have on the stability of discrimination 
remedies. In Wilks, white firefighters challenged a court- 
^proved plan by the City of Birmingham to remedy the virtual 
exclusion of blacks ftom jobs in the city's fire department. The 
challenge came years after the firefighters had learned of llie 
plan and its effects on their interests. In the proceedings 
proving the plan, wie group of white firefighters had already 
unsuccessfully challenged the remedy. Wilks involved the right 
of a second group of white firefighters to bring another lawsuit 
challenging the same remedial plan before a different judge on 
grounds already raised by the first groiq) of white firefighters. 
The Supreme Court permitted the challenge, ruling that 
affected third parties can attack a consent decree terminating 
earlier civil rights litigation, even where they had declined to 
intervene in the original lawsuit, or where their positions were 
adequately represented by participants in the lawsuit. Under 
Wilks, employees who have spent years in anti-discrimination 
litigation must continually defend their court-ordered relief 
against persons who claim to be affected by the remedy, but 
who chose not to participate in the ori^nal lawsuit*' The 
prospect of endless and uiqpredictable litigatiai of court- 
ordered relief in the wake of Wilks is likely to deter employers 
from entering into settlement agreements, and deter discrimina- 
tion victims from bringing merit(Mrious lawsuits. 

At the time Congress was considering the civil rights bill, 
the effects of Wilks were already visible. As of mid-January, the 
decision had resulted in an average of one new attack filed 
every three weeks on court wders remedying job bias, and the 
rate of such filings subsequently increased.^ The number of job 
bias lawsuits and settlements that Wilks has discouraged is not 
as readily measurable, although both employers and civil rights 
lawyers expect Wilks to deter new lawsuits and settlements, in 
addition to spurring new attacks on existing remedies.*^ 



D. PRACTICES ADOPTED WITH THE INTENT 
TO DISCRIMINATE: THE CHALLENGE OF 
GETTING INTO COURT 

At the same time that the Supreme Court made it easier to 
challenge discrimination remedies, it made it harder for 
victims of intentional discrimination to iMing civil rights 
claims to court In Lorance v. AX& T Technologies, Inc., 109 
S. Cl 2261 (1989), the Court ruled that the time period 
during which an employee may challenge a discriminatory 
seniority system begins to lun fipom the date of the system's 
adoption, rather than the date that an employee actually 
suffers its discriminatory effects.^ 

By forcing plaintiffs to choose between bringing a lawsuit 



in anticipation of the injuries that they might sufiFer in the 
fiitui^ and forfeiting their ability to sue after experiencing 
injury, Lorance undercuts Title VII's purpose to facilitate the 
conciliatory resolution of employment discrimination 
lawsuits, and fosters immature litigation. Plaintiffs who 
recognize the potential for newly ad(q)ted policies to harm 
them in the future will have to file a lawsuit immediately or 
risk losing the right to sue. Other plaintiffs, who may not be 
aware at all of a company 's discriminatwy policy at the time 
of its adq)tion, may never be able to challenge it in court 
even if they are harmed by it Although the Court's decision 
in Lorance itself concerned seniority policies which do not 
expressly discriminate, because very few policies actually 
state their discriminatory intent on the face of the policy, this 
rule immunizes firom challenge the vast majority of discrimi- 
natory seniority systems. In addition, lower courts have 
applied Lorance to bar challenges to other types of employ- 
ment practices as well as seniority systems.*' After Lorance, 
many victims of intentionally discriminatory employment 
policies may never be able to seek redress in court 



E. MIXED MOTIVE EMPLOYMENT 
DISCRIMINATION UNDER TITLE VII 

Another decision in the Court's 1988-89 term also 
resuicted the ability of the civil rights laws lo remedy 
intentional discrimination in employment In Price Water- 
house V. Hopkins, 109 S. Cl 1775 (1989), the Court decided 
for the first time that an employer who would have made the 
same decision absent discrimination is not answerable in 
court (or its use of discriminatory factors in the decision- 
making process. As a result, where the employer can irove 
that nondiscriminatory (ecuxs would have jHoduced the same 
decision, a plaintiff who proves that discrimination was also a 
factor in the decision cannot force the employer to stop the 
discrimination, and cannot require the employer to pay the 
employee's attorneys' fees. Bef(Me Price Waterhouse, 
plaintiffs could obtain attCMneys' fees and injunctive relief 
ordering the employer to eliminate discrimination fi'om its 
decision-making process, even if legitimate reasons alone 
would have produced the same decision.^ After Price- 
Waterhouse, employers will have less incentive to eliminate 
discriminatwy criteria from their decision-making process, 
particularly in decisions which rely on a variety of complex, 
subjective considerations such as partnership and tenure 
decisions. 



R RECOVERY OF ATTORNEYS' FEES BY 
VICTIMS OF DISCRIMINATION 

Congress included in Tide Vn. and many other civil rights 
staujtes, provisions authcxizing coiuls to award attcwneys' 
fees to prevailing plaintiffs in order to enable discrimination 
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victims to perform the role of private attorney general in 
enforcing the civil rights laws*'^ This provision is especially 
impcHtant to secure the enfc^cement of Title vn, which 
provides no compensatcny or punitive damages awards from 
which to pay attorneys* fees. Plaintiffs would have little 
incentive to go to court if the cost of obtaining adequate 
counsel would equal or exceed the value of l^kpay or 
reinstatement Without the ability to recover attorneys' fees, 
most discrimination victims could not absorb the costs of 
litigation and would be unwilling to take their cases to court 
The prospect of iiaving to pay a plaintiff's attcmieys' fees 
may also deter employers from discriminating in the first 
instance, or at least encourage prompt and reasonable 
settlement 

A number of Supreme Court decisions handed down over 
the past few years have restricted the availability of civil 
rights plaintifis to obtain attorneys' fees from defendants. 
Most recently, in Independent Federation of Flight Atten- 
dants V. Zipes, 109 S. Ct 2732 (1989), the Court ruled that 
plaintiffs cannot obtain fees spent to successfully defend 
discrimination remedies won in earlier litigation. After Zipes, 
and other Court decisions eroding the availability of attor- 
neys' fees under Title VU,** lawyers willing to t^e job bias 
cases have become ''an endangered species."^^ One federal 
judge has predicted that the dearth of competent counsel 
willing to pursue civil rights cases will turn back the clock on 
civil rights enforcement^ 



III Congress' Legislation vs. the 
Bush Response 

A. THE CIVIL RIGHTS ACT OF 1 990 

Civil rights advocates introduced the Civil Rights Act of 
1990 in order to reverse these Court decisions and restore 
civil rights protections to their previous stature, as well as to 
strengthen anti-discrimination remedies. Both the House and 
Senate passed the legislation by strong bi-partisan majori- 
ties.^^ Despite numerous attempts to reach accord with the 
Administration by suRXXters of the bill, President Bush 
vetoed the Civil Rights Act of 1990 on October 23, 1990. The 
Senate attempt to override the President's veto failed by one 
vote.^ The bill's supporters have promised to reintroduce 
similar legislation at the beginning of the next Congress. 

Although the final legislation sent to the Pr^ident 
differed somewhat £rom the bill initially introduced in 
Co'igress, the Civil Rights Act of 1990 as it emerged from the 
legislative process continued to reflect Congress' intent to 
overturn the Supreme Court's civil rights retrenchments. The 
legislation includes a number of key provisions to restore 
legal protections against both intentional and unintentional 
discrimination. 



!• DISPARATE IMPACT LAW AND THE 
WARDS COVF CHANGES 

Aprimary concern addressed by the Act was to reestablish 
disparate impact kw as it existed under Griggs. The Civil 
Rights Act overturns ^.f veral aspects of the Supreme Court's 
decision in Wards Cove in 2n attempt to restore a fair balance 
between employers and employees in disparate impact cases. 
The Act replaces the Court's defmition of business necessity 
in Wards Covt with a two-tiered definition distinguishing 
between employee selection and certain other business needs. 
Selection-related practices must bear a ''significant relation- 
ship to successfiil performance of the job'' to satisfy the 
business necessity test However, in response to Administra- 
tion and business concerns, an employer can justify other 
practices such as plant closings, bankruptcy, or methadone, 
alcohol, and tobacco use on the lesser showing th^ the 
practice is significantly related to a ''manifest business 
objective.** Under both definitions, employers must prove 
business necessity by "demcMistrable evidence",^^ and not 
mere "unsubstantiated (pinion and hearsay". In addition to 
overturning Wards Cove's definiti(Mi of business necessity, the 
Act also shifts the burden of proof on business necessity hack 
to the employer. Under the Act, as under Griggs, employers 
must prove business necessity in order to avoid liability once 
the plaintiff proves disparate impact 

Tlie Act also addresses Wards Cove's redefinition of the 
burden of proving disfwrate impact Under the Act, a plaintiff 
must show which i^ific practices are responsible for the 
disparate impact, unless the defendant fails to produce or did 
not maintain the necessary records. This provision represents 
a compromise between Wards Cove and |Mior law by 
requiring employees to challenge specific practices wherc 
possible, but does not insist on this level of ^)ecificity where 
it is impossible to attain due to the employer's failure to 
produce the essential records. Taken together, these changes 
restore disparate impact law as it existed before Wards Cove, 
lessening the burdens on bias victims imposed by that 
decision.^ 

The bill includes a number of provisions designed to 
ensure that the burden imposed on employers is a reasonable 
one and will not encourage them to resort to quotas. The mere 
existence of a statistical imbalance alone in an employer's 
workfcHCc does not establish a case of disparate impact under 
the Act An express anti-quota provision states that the bill 
cannot be interpreted to require or encourage quotas.^' 

2. SECURING RELIEF FROM INTENTIONAL 
DISCRIMINATION 

The Act also strengthens legal protections against inten- 
tional discrimination by restoring the reach of section 1981 to 
include discriminattMy conduct in the terms and conditions of 
the contractual relationship. This provision would overtum 
the Court's decision in Patterson and would again make 
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intentional racial harassment in employment actionable under 
Section 1981." 

The Act also fills in a longstanding gap in federal civil 
rights protections by extending to women and other bias 
victims tlie right to recover damages for intentional discrimi- 
nation and h£urassmenl Victims of racial discrimination 
already have this right und^ section 1981. Because of the 
failure of the civil rights laws to provide monetary damages 
for nonracial employment discrimination, women who have 
sufiTered gieatly from proven, intentional sex discrimination at 
w(Hk have been unable to recover compensation (or their 
injurics.^^ To avoid the inequitable treatment of persons who 
have suffered employment di^rimination, the bill provides 
for compensatocy and punitive damages (ot all victims of 
intentional discrimination.^ In a concession to the business 
community, the Act places a c^ on punitive damages of 
$150,000, or tlie amount of compensatory damages, which- 
ever is greater. 



3. STABILIZING DISCRIMINATION REMEDIES 

The Civil Rights Act overturns the Court's detemiination 
to permit the endless relitigation of employment discrimina- 
tion remedies by persons who knew of the lawsuit and its 
potential effects, and chose not to participate. The bill 
partially reverses Martin v. Wilks and bars affected third 
persons from challenging court orders if they received 
adequate notice of the earlier litigation or if reasonable efforts 
had been made to provide them with notice, or if another 
party had already adequately represented their interests in the 
original litigation. By allowing such challenges where 
reasonable effods were not made to provide potentially 
affected third persons with notice of the original decree, the 
bill permits a greater qpportunity to challenge job bias 
decrees than existed before Wilks, when most courts followed 
a rule which virtually precluded such challenges." The Act 
encourages persons to file their claims at the time relief is 
awarded instead of years later, restores the incentive for 
parties in a discrimination lawsuit to settle their disputes, and 
reestablishes the law's balance between the right to a day in 
court and the need for finality of judgments. 

4. RESTORING ACCESS TO THE COURTS TO 
CHALLENGE PRACTICES ADOPTED WITH 
THE INTENT TO DISCRIMINATE 

The Act eliminates the obstacles to filing a discrimination 
claim imposed on employees by the Lorance decision by 
treating the application of an employment policy adopted 
with the intent to discriminate as an unlawful practice. 
Consequently, the plication of the practice, and not its mere 
adoption, starts the clock running for the purposes of measur- 
ing the time period during which injured parties may sue for 
discrimination.^ 



5. PROHIBITING MIXED-MOTIVE 
DISCRIMINATION 

The legislation submitted to the President also restores 
Title Vn's intent to make all intentional discriminati(Hi illegal, 
even if other legitimate considerations would have produced 
the same employment decision. This provision overturns 
Price Waterhow^e's ruling that an employer can avoid liability 
by proving that it would have reached the same result 
anyway. Und^ the bill, proof that legitimate factors would 
have resulted in the same decision will prevent an employee 
from obtaining remedies such as backpay or reinstatement, 
but will not prevent an employer from otherwise being Ir^ld 
accountable foe discriminatory conduct 



6. ATTORNEYS' FEES AND OTHER PROVISIONS 

The Act secures the availability of attorneys' fees to 
employees who ptovc that their employer engaged in illegal 
discrimination by overturning decisions restricting fee 
awards." The biU reestablishes the effectiveness of Title vn 
enforcement by enabling discrimination victims to act as 
private attorneys general in bringing discrimination lawsuits. 

The Act also includes a provision directing courts to 
construe civil rights protecticms broadly to effectuate their 
purposes. This {^vision refnesents an attempt to avoid the 
need for further legislation to correct additional fonmalistic 
and restrictive interpretations by the courts. 



B. THE BUSH ADMINISTRATION'S 

RESPONSE TO THE CIVIL RIGHTS ACT 

The Bush Administration's response to the Civil Rights 
Act of 1990 was extremely disappointing, and raises trou- 
bling questions about the Administration's civil rights 
policies. The Administration resisted legislative efforts to 
overturn the Court's recent civil rights decisions and consis- 
tently attacked the bill based on the allegation that it would 
result in worlq)lace quotas. Civil rights leaders viewed the 
quota objection as a smcd^reen for the Administration's 
actual agenda: to forestall civil rights legislation and create a 
divisive electoral issue appealing to "Reagan democrats" and 
white working class voters. 



L HISTORY OF THE ADMINISTRATION 
POSITION ON THE ACT 

In re^^nse to the Supreme Court's 1989 decisions and 
early discussions about the need for a civil rights bill, the 
Bush Administration initially denied the need for any 
corrective legislation at all. Administration officials look the 
position that the Court's decisions effected only technical 
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changes in civil rights laws.^ This position was contradicted 
by conservative jurists who have acknowledged Wards Coves 
transformation of diq)arate impact law,^ and is even incon- 
sistent with the position taken by the Department of Justice 
under Reagan that employers bear the burden of living 
business necessity in Title Vn cases." When pressed further, 
White House officials iromised to "study*" the decisions and 
then recommend legislative action, if warranted.*' At the time 
of the Act's intioduction in Congress in February, 1990, 
however, no Administration actions or reconunendations 
werefcmhcoming. 

After the bill was introduced, the Administration publicly 
agreed that steps should be taken to overrule the Patterson 
and Lorance decisions, and proposed legislation to that end. 
However, even with respect to these two decisions, the 
Administrati .n proposal failed to correct the harm produced 
by the Court's rulings.*^ Testifying against the bill in congres- 
sional hearings, Administration officials continued to deny 
the existence of any harm or change in the law resulting from 
the Wards Cove, Wilks, or Price Waterhouse decisions.^* The 
Administration also opposed the Act's authorizaticMi of 
damages for all victims of intentional employment bias, 
making the ex&acMdinary claim that victims of sexual 
discrimination should not receive the same types of remedies 
as race discrimination victims.^ 

Conflicting signals came from the White House beginning 
in May, as Administration officials alternatively threatened a 
veto and proclaimed that the President wanted to sign a civil 
rights biU.^^ Congressional consideration of the legislation 
and negotiations between the Administration and the bill's 
supporters continued through the fall. Although the details of 
the Administration's position changed frequently during this 
time, a common theme prevailed: continued repetition of the 
"quota" charge and rq)eated efforts to substitute alternative 
proposals for the Civil Rights Act The Administration's 
alternatives purpcated to solve the problems addressed by the 
Act, but in fact failed to do so. In some instances, the 
Administration's pr(^x)sals went beyond the Court decisions 
themselves to further weaken civil rights protections. 

For example, the Administration supported an early 
opposition substitute which allegedly restored disparate 
impact law to its ptt-Wards Cove state. However, in leality 
the substitute would have codified key aspects of Wards Cove 
which the Civil Rights Act sought to overrule.^* In fact, civil 
rights plaintiffs would have encountered more difficulty 
proving disparate impact under the Administration's proposal 
than under Wards Cove itself, as the Administration substitute 
would have required bias victims to prove that a challenged 
practice was the underiying cause of disparate impacL^^ The 
substitute was quickly withdrawn by its sponsors due to lack 
of support. 

Another Administration-backed proposal offered later in 
the summer would have gone further than the Supreme Court 
to legalize intentional mixed-motive discrimination, while 
purporting to address the Price Waterhouse decision. This 
proposal, introduced by Senator Kasscbaum in the Senate and 



Representative LaFalce in the House, would have upheld all 
intentional discrimination that was not the **major contribut- 
ing factor^ in the employment action laken.^ Under Price 
Waterhouse, discrimination which does not qualify as the 
major contributing factor nnay still be found unlawful if the 
discriminatory action would not have resulted absent the 
discriminatwy factw. The House rejected the Administration- 
endorsed proposal by a wide margin. 

This pattern continued in September, when White House 
Chief of Staff Jolui Sununu offered a list of proposed 
revisions to tlic Act which caused civil rights advocates to 
question the good faith of the Administration negotiat(H^.^ 
Sununu's suggested changes included a proposal to allow 
employers to defend dlscriminatcxy practices on the grounds 
of "legitimate community or customer relations'*— a basis 
never previously recognized by civil rights laws. This 
proposal sparked outrage by civil rights leaders, who pointed 
out that such a "customer relations" defense could permit 
racial or other bias by customers to justify discrimination. 
Advocates of the bill dmged that the "customer preference" 
claim and the "quotas" issue were merely a subterfiige for the 
White House's unsp(*en agenda: to turn the clock back on 
civil rights protections.^ 

The White House renewed its threat to veto the legislation 
in late September, prompting the bill's advocates and 
spons(M's to enter into a final round of negotiations with 
Republican Senators Hatch, Specter and Jefforxls, and with 
William Coleman, a black Republican and Secretary of 
Transportation in the Ford Administration. The negotiations 
resulted in a number of changes which satisfied even Senator 
Hatch, a vigorous oppcMient of quotas, who indicated his 
support for the revised bill with the observation that he would 
never support a quota bill. The White House, however, 
remained dissatisfied. In late October of 1990, tlie Attorney 
General sent a memcrandum to the President recommending 
a veto.^ After agreeing to the compnomise. Senator Hatch, 
who had insisted on a number of concessions by the 
legislation's proponents, withdrew his support for the bill to 
avoid opposing the President 

The final conference report incorporating the Hatch changes 
passed by strong majorities in both houses in mid-October,~ 
and Congress sent the bill to the President on October 19, 1990. 
Despite the urging of many Republican as well as Democratic 
leaders, Ptesidcnt Bush vetoed the legislation, relying primarily 
on the quota char;ge, and ofifered another alternative proposal 
based largely on tlie substitutes previously rejected by Con- 
gress.«» In vetoing the Civil Rights Act of 1990, Bush joined 
Andrew Johnson and R(mld Reagan as the only Presidents in 
history to veto civil rights legislation. The Senate failed by a 
single vote to override the President's veto.^^ 

2. AN ANALYSIS OF THE ADMINISTRATION'S 
POSITION 

The Bush Administration's response to the Civil Rights 
Act dis^poinlcd those wf lo had hoped for a "kinder and 



29 



ChapterlV • THE CIVIL RIGHTS ACT OF 1990 



gentler** approach to civil rights issues. Although the 
Administration's final proposal with respect to civil rights 
legislation represented some iminoveinent over its initial 
position, great differences remained between the White 
House alternative and the legislation passed by Congress. The 
Administration's prcqxml alternative would have adc^ted 
portions of Wards Cove, would have failed to remedy several 
other key aspects of the Court's 1989 decisicms, and would 
have provided extremely restrictive remedies for victims of 
intentional sex discrimination. M(moever, a number of the 
Admini^tion's arguments against the Act, particularly the 
quota claim, were not only incorrect, but were also divisive 
and damaging to otv nation's continuing dialogue on civil 
rights issues. 

a. Disparate Impact Law and the quota issue 

The primary argument used by the White House to 
generate opposition to the Civil Rights Act has been the claim 
that the Act's treatment of disparate impact law will result in 
widespread quotas. The Administration did not an^e that the 
Act itself mandates quotas, but instead that employers will 
nevertheless adopt them in ofder to avoid litigation under the 
Act 

The problem with the Administration's quota aigument 
begins with the inherent difficulty in attempting to defuse 
the emotional content of the claim and rationally analyze its 
merits. The very use of the term "quo^^a" in this context is 
confusing and conjures up images of unqualified women or 
minorities depriving more deservmg wh;te or male woricers 
of jobs and promotions." To the extent that th'ls is the 
message that the label is intended to convey, it is misleading. 
The law has never endorsed the ase of quotas to hire 
unqualifed persons over qualified persons on the basis of 
racial or gender stains, and in fact such practices would 
clearly subject employers to liability. To the extent that the 
label is ^plied to refer to lawful affirmative action, it is 
also misleading. Courts have generally upheld liexible 
numerical goals and timetables only in response to specific 
past discrimination, and only where the persons benefited 
have comparable qualifications.^ Moreover, the Civil Rights 
Act does not contain any new authorization for any type of 
affirmative action, much less rigid quotas, but rather attempts 
to end existing discrimination in employment 

11)e use of the quota argument is not novel. The Depart- 
ment of Justice under the Reagan Administration had argued 
against applying disparate impact doctrine to subjective 
employnoent practices, such as job decisions based on the 
results of interviews or subjective supervisor evaluations, on 
the gfounds that such practices cannot be validated and that 
employers will therefore resort to quotas. In making this 
aigurnent, the Justice Department ignored statements by the 
American Psychological Association and numerous lower 
cour; decisions that subjective practices can be validated. A 
unar>tmous Supreme Court rejected the government's 
aigument" 



The quotas argument also surfaced in the 1985 debate over 
Former Attc»ney General Meese's controversial attempt to 
rescind Executive Order 11246, requiring employers awarded 
federal contracts to make good faith efforts to increase 
minority rq>resentation in their workforces.^* The effort 
ultimately foiled in the face of widespread support for the 
Executive Order, even among the business community,*^ and 
because of the strong evidence that the Executive Order 
significantly conoibuted to minority employment.** 

In fact, qyponents of civil rights legislation have consis- 
tently challenged anti-discrimination laws as favoritism 
tow£und blacks. Even the Civil Rights Act of 1866 was 
denounced as special treatment for emancipated slaves.*' The 
very success of the quota label, regardless of the content of 
the legislation to which it is attached, indicates the impcH*- 
tance of critically analyzing such claims. 

The White House use of the quota argument must be 
understood as part of the government's continuing retreat 
during the Reagan and Bush Administrations from the 
principles of disparate impact doctrine in general. As of 1989, 
the EEOC, the government agency charged with enforcing 
Tide Vn, had brought only one disparate impact lawsuit since 
1983.^^ Given that the agency files between 300 and 600 Title 
vn lawsuits each year, the minimal attention to disparate 
impact violations— <:ases which ordinarily deal with systemic 
practices affecting large numbers of persons— is truly 
remarkable. By contrast since 1980, the government has 
significantly increased the number of lawsuits brought on 
behalf of white males alleging "reverse discrimination. ' The 
government's low regard for di^arate impact law contrasts 
sharply with the view of discrimination articulated by the 
Court in its landmaric decision in Griggs. 

Justice Burger's opinion in Griggs demonstrated an 
understanding that discrimination can continue to operate 
subdy, and even unintentionally, years after intentional, 
institutionalized di:x:rimination has subsided. Griggs con- 
cerned itself more with finding solutions to continuing 
discriminatory impact than with asser>sing fault and held 
that Title VII was intended to ensure that early educational 
and societal deficiencies and intentional bias do not continue 
to result in a ''cumulative and invidious burden'' on 
minorities in the job market'' Consequendy, the Court was 
able to evaluate the unintentional exclusion of minorities 
from the workplace and conclude that practices which 
exclude minorities but do not measure job ability must be 
abandoned in order to eradicate discrimination from the 
work place. This reasonable, workable soludon to lingering 
inequality has played a tremendous role in the diver- 
sification of the workplace without hurting business 
productivity.** 

The reliance on the quota aigument in the context of 
remedies for unintendonal discrimination is particularly 
troublesome. In addidon to confusing the issues by q)pealing 
to emodonalism, the claim itself is racially divisive. The issue 
is not really one of quotas, but whether white and male 
workers are endded to insist that businesses continue to use 
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selection practices which p-efer white males over women and 
minority candidates, even though the practices do not 
measure ability to perfcxm the job. However, by sounding the 
"quota" trumpet, the Administration has been able to obscure 
the issues sufficiently to c^italize on negative attitudes 
toward "reverse discrimination" in an economic climate 
which makes affirmative action a natural sc^goat In doing 
so, the Administration has promoted a deceptively simplistic 
view of discrimination which does not recognize uninten- 
tional Stereotyping in subjective hiring practices, or tests 
which screen out minorities while not predicting job perfor- 
mance, as legitimate problems for the law to address. 

As a practical matter, the Administration's argument that 
businesses will adopt quotas in order to avoid having to 
defend against disparate impact lawsuits under the Act is 
untenable for a number of reasons. Initially, the language of 
the bill itself refutes such a claim. From its inception, the civil 
rights bill has made it clear that it would simply restore Griggs 
and would not promote quotas. The final Act passed by 
Congress expressly states that it codifies the Griggs treatment 
of business necessity and irovides that none of the Act's 
provisioa^ may be interpreted to cause or encourage employ- 
ers to adopt quotas. In response to business and Administra- 
tion concerns, the definition of "business necessity", taken 
literally from Griggs, was also modified to permit employers 
to defend non-selection related practices such as plant closings 
on the lesser showing that they are significantly related to any 
"manifest business objective." Other modifications further 
lessened the burden on businesses to litigate disparate impact 
lawsuits, irwluding a proviswn permiuing employers to 
submit a wide range of evidence to prove business necessity, 
such as prior successful experience; a provision making 
statistical proof alone insufficient to establish disparate 
impact; and the requirement that plaintiffs identify each 
practice challenged and imtovc its disparate impact unless the 
employer's failure to maintain or produce the relevant 
employment records makes this impossible. 

Given the bill's unmistakable language, there is no reason 
to believe that the Civil Rights Act, in restoring the standards 
for business necessity under Griggs, would result in quotas 
when eighteen years of courts applying Griggs did not When 
asked during congressional hearings on the bill to produce 
evidence that quotas existed under the prior law, neither the 
Administration nor any other witnesses could do so." In fact, 
employers often won disparate impact cases under Griggs.^ 

In addition, the Administration's theory that employers 
will adopt quotas to avoid disparate impact lawsuits defies 
common sense. An attempt by an employer to artificially 
raise its percentage of minority employees in order to try to 
avoid litigating the disparate impact of specific job practices 
could not succeed, since the Supreme Court has ruled that the 
existence of a "balanced" overall woricfwce is not a defense 
to a claim that particular job practices have a disparate 
impact^ In fact, the adoption of quotas solely to avoid 
disparate impact litigation could well subject an employer to 
two lawsuits instead of one— a first lawsuit by minorities 



auacking job practices with a disparate impact, and a second 
lawsuit by white or male employees challenging the quotas 
themselves as ill^al. There is simply no good reason to 
believe that rational employers would prefer this result to a 
reasoned review of their employment jwactices. Instead, most 
would undoubtedly continue to behave as they have under 
Griggs and seek to eliminate unnecessary job practices with a 
disiKirate impact 

The widespread support for the bill, and the identity of 
some of its suppaters, also belie the claim that the legislation 
is a quota bill. Groups which have emjAatically opposed 
quotas have also enthusiastically voiced their support for the 
bill.'* Moderate and conservative Republicans in the Con- 
gress have made it clear that they would not have voted for 
the bill if there were a reasonable chance that it would lead to 
quotas.^ Conservative columnists and journals often opposed 
to quotas and even some forms of affirmative action have 
also endorsed the legislation.^ 

The allegaticMi that the Civil Rights Act would make it so 
easy for employees to win di^arate impact cases that 
employers woidd have no choice but to adopt quotas also 
ignores the difficulty of [roving a disparate impact case under 
the Act Employers can disprove disparate impact by 
attacking elements of the emptoyee's case such as statistical 
significance, sample size, the apfwopriateness of comparison 
groups, and the iMohative value of the statistics. These 
aiiguments alone were sufficient for the employers in Wards 
Cove to defeat the disparate impact case brought against 
them, even without proof of business necessity." Moreover, a 
disparate impact case hinges on a comparison between the 
actual workforce and the qualified applicant pool; a compari- 
son of minority representation in the workforce and minority 
representation in the general labor pool will not establish 
disparate impact Consequently, the fear that unqualified 
miruyrities or women will obtain jobs instead of qualified 
white or male i^plicants has no basis in reality. 

The quota debate has substantially diverted attention from 
the Administration's alternative proposal which, while 
purporting to resolve the problems created by Wards Co\fe. 
would have essentially enacted into law several aspects of the 
decision which are most damaging to plaintiffs. The Adminis- 
tration proposal defined business nec^ity as significantly 
related to job performance, or significandy related to a 
significant business objective, depending on whether the 
practice is defended as a measure of job performance or on 
the basis of other criteria. Although the Civil Rights Act also 
contains a two-tiered definition of business necessity 
contingent on the type of practice challenged, the Administra- 
tion prc^sal made the applicable standard dq)end on how 
the employer chooses to defend the practice. As a result, the 
Administration proposal would have allowed employers to 
choose the more lenient standard to justify all business 
practices based on dieir relationship to any business objec- 
tive. This broad standard, coupled with tlie Administration 
proposal's permissiveness as to the types of evidence 
acceptable to prove business necessity,^^ would have greatly 
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tipped the scales in favw of employers in disparate impact 
litigation and eflfectively codified the Wards Cove definition 
of business necessity. 

The Administration proposal also failed to correct the 
problems Wards Ceve creates for employees attempting to 
prove disparate impact The Administration bill required 
employees to irove that each particular practice challenged 
causes significant disparate impact unless the type of decision- 
making is not c^ble of separate analysis. The Administra- 
tion bill would not have permitted challenges to groups of 
practices where employers have concealed or destroyed the 
records necessary to identity the effects of specific practices. 
Ttie Administration stands alone in its view that each specific 
practice must have a provable significant disparate impact in 
order to be challenged. Cases decided prior to Wards Cove 
permitted challenges to groups of practices which had a 
combined disparate impact,^* and the Federal Uniform 
Guidelines on Employee Selection Procedures supported this 
interpretation.'"^ The Administration's cond^ry approach was 
even less amenable to disparate impact claims than the 
Reagan Justice Department's position.'® The Administration 
proposal's failure to account for those situations where 
employees can document significant disparate impact 
resulting firom a group of practices^ but cannot attribute 
significant disparate impact to each individual practice^ would 
have undermined Title VII's intent to eradicate the •"sysl'^^ns* 
and •effects'" of discrimination.'^ 

In an attempt to address its stated concern that civil rights 
legislation not lead to quotas, the Administration proposal 
also included language stating that the bill was not to be 
construed to require, permit or result in quotas. Unlike the 
Civil Rights Act passed by Congress, the Administration 
prtqxxjal omijed any exception for court-ordered remedies to 
proven discrimination. This provision could be interineted to 
prohibit all numerical relief in remedial orders, collective 
bargaining agreements, and affirmative action plans under 
Exec. Older 11246. So construed, the provision would have 
overturned prior Supreme Court decisions authorizing 
voluntary agreements and court-ordered goals and timetables 
that take into account race and gender.'"' 

The Administration prqx>sal*s U'eatment of the business 
necessity defense and its proposed standards fen* proving 
disparate impact thus failed to correct many of the problems 
creaU5d by Wards Cove. Plaintiffs bringing lawsuits to 
challenge discriminatory practices in the workplace would 
havp. faced considerable obstacles if the Administration 
alternative became law. Overall, the Admmistration*s position 
on this issue has represented a clear step backwards on civil 
rights in the 1990*s. 

b. Intentional discrimination: the scope of Section 
1981 and the availability of damages 

The Administration's prc^osal largely paralleled the Civil 
Rights Act in its provision to restore the reach of Section 
1981 in the future to cover intentional discrimination during 



employment after the initial hiring decision. Hundreds of 
plaintiffs have already had their claims dismissed fiom court 
as a result of Patterson, however, including bias victims who 
obtained favorable awards at trial, only to have them reversed 
due to Patterson on appeal.'^ An important difference 
between the Administration and Congress over Section 
198rs protection is that the Administration bill would not 
have provided relief (or victims of intentional employment 
discrimination whose cases have already been thrown out 
under Patterson, while the Civil Rights Act would redress 

these grievances. 

The Civil Rights Act and the Administration differ 

significanUy with regard to the provision in the Act which 
would authorize damages fcx* victims of intentional discrimi- 
nation. The Administration initially opposed any monetiuy 
relief fw employees who experience intentional non-racial 
discnmination. The need for such relief has been recognized 
by past EEOC Chairs i^pointed by both Republican and 
Democratic presidents, who have supported amending Title 
Vn to authorize ccHnpensatcny and punitive damages for 
victims of intentional discrimination.'^ 

When President Bush vetoed the Civil Rights Act, he 
proposed an alternative bill that included ''additional equi- 
table relief* for victims of intentional bias. The "additional 
equitable relier' accepted in the Administration proposal, 
however, was much more restrictive than that provided by the 
Civil Rights Act The Administration proposal limited all 
monetary awards to $150,000, and required the trial judge to 
assess monetary relief only where the court finds such ari 
award necessary for deterrence and justified by the equities. If 
a court found this provision to viokrte the Seventh Amend- 
ment right to jury trial, the bill would have permitted the 
court to empanel a jury to determine liabili^, but not to assess 
the amount of the awsufd. 

Since Section 1981 does not place a cap on damages 
recoverable by victims of race discrimination, the 
Administration's limitation on damages primarily affected 
women. The Administration's prc^wsal could well have 
deprived women of any monetary recovery for harms 
resulting from intentional discrimination. The provision's 
refusal to permit juries to assess monetary awards probably 
violated the Seventh Amendm^t right to jury trial on issues 
of law.'" Damages have hist(^cally been regarded as legal in 
nature,'^ and the Seventh Amendment guarantees the right to 
have every legal issue tried by a jury."^ The award permitted 
under the Administration bill would have resembled tradi- 
tional damages at law,'" and as such, is central to the right to 
jury trial."^ The attachment of the label "equitable" to this 
provision would not avoid a Seventh Amendment violation 
where the nature of the award provided does not conform to 
this label."^ If a court found that the Administration's 
requirement that only judges assess monetary relief violated 
the Seventh Amendment, it would probably strike the entire 
provision, leaving victims of discrimination with no monetary 
recourse whatsoever."* 

Even assuming that discrimination victims would be able 
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to obtain the limited relief authorized by this provision, the 
Administration position on damages remains highly question- 
able. The severe restriction of mmetary awards for inten- 
tional sex discrimination would establish a two*tiered system 
of remedies ((x intentional discrimination, depending on 
whether it involves sexism or racism. No rationale justifies 
such different treatment of women and min(Hities who suffer 
intentional discrimination in employment The claim that race 
discriminaton simply differs from sex discrimination is a 
hollow one. It is tenuous at best to compare the pain of 
victims of intentional dicriminatim and conclude that one 
group suffers inherratly more than another. Some of the 
w(^t accounts of harassment in the workplace have come 
from black women, whose ability to obtain damages under 
the AdministraticMi [H'oposal would depend on whether a court 
determines that the harassment was prompted by racial or 
sexual animus.''^ Yet clearly, the harm suffered in these cases 
is just as egregious whether the motivation was race or sex 
discrimination."^ The determination of which victims should 
receive damage awards to compensate for their injuries is 
precisely the son of question properly answered by a jury 
hearing the individual case. 

The Administration attempted to justify its "additional 
equitable relieT* provision on the ground that the availability 
of damages would impair the remedial scheme established by 
Htle Vn, which provides a balance between remedying 
discrimination and maintaining a cooperative workplace. 
However, the Administration's claim belies the experience in 
intentional race bias cases, as xxtims of racial discrimination 
can already recover monetary damages under Section 198 1. 
Title Vn's remedial scheme currently coexists with a 
damages remedy for intentional race discrimination, and has 
remained intact to govern Title Vn remedies such as backpay 
and reinstatement The Administration has offered no 
evidence suggesting that Section 198rs damages remedy has 
undermined Title VII's remedial scheme, or has made 
workplaces any less conciliatory. Given this history, there is 
no reason to believe that Title Vn and a damages remedy 
would coexist less easily when the discrimination claim is 
based on sex instead of race. 

The Administration's rationale (or imposing more 
restrictive limits than the Civil Rights Act on the availability 
and amount of monetary relief recoverable was also not 
persuasive. The Adminisu^tion proposal required a court to 
make preliminary findings concerning deterrence and 
justification befcne awarding even a single penny of compen- 
satory damages, a requirement not found in Section 198 1 . 
Moreover, the legislation passed by Congress would cap only 
punitive damages at $150,000, while the Administration 
proposal would have limited total monetary relief— both 
punitive and compensatory — to that amount The Administra- 
tion cited fears of crippling damage awards, voiced by the 
business community, as justification (or its position. How- 
ever, speculation that the unlimited availability of damages 
for intentional discrimination will devastate businesses has 
not been substantiated. A recent study by the D.C. law firm of 



Shea & Gardner fcM^ the National Women s Law Center found 
that of 576 section 1981 lawsuits filed over a ten year period, 
juries awarded compensatory or punitive damages in only 68 
cases, and the vast majority of these awards were below 
$50,000."^ In those very rare instances where monetary relief 
for {Hoven injuries suffered by discrimination victims would 
exceed the Administration's statutory cap, the critical 
question is who should bear this loss— the victim who suffers 
the harm, or the employer responsible for the intentional 
wrongdoing? The Administration's response, that the victim 
should bear the loss, is not justified by fairness or economic 
stability. 

c. Other difTerences between the Administration and 
the CivU Rights Act 

Although disagreements over disparate impact doctrine and 
the issue of damages were at the forefrcmt of the debate 
between civil rights prc^nents and the Bush Administration, 
other disputes over die fX'oper scope of civil rights protection 
remain unresolved In additim to the Act's Wards Cove and 
damages provisi(xis, the Adminisb^on objected to a number 
of other provisicMis in the Act, including provisicms protecting 
consent decrees from later challenge, the opportunity for 
plaintiffs to challenge intentionally discriminatory employment 
policies, the legality of mixed-motive discrimination, and the 
ability of plaintiff *s lawyers to fully recover attorneys fees. 

1. The Stability of Agreements to Remedy 
Discrimination 

The Administration alternative to the bill 's provision to 
stabilize remedies won by employees in employment 
discrimination lawsuits departed significantly from the Civil 
Rights Act, despite compromises made by the bill's support^ 
ers in an effort to reach agreement^^* Attcnney General 
Th(xiiburgh, speaking for the Administration, first argued that 
Wlks did not change prior law. This argument ignored the 
fact that the doctrine banting later challenges to court decrees 
had been the rule in virtually every jurisdiction before 
Wilks?^^ After conceding, as it had to, that Wilks did effect a 
change in the law> the Administration next claimed that the 
bill's provision was unconstituticHial. This position was 
contradicted by numerous court decisions and scholars, and 
even by the government's own brief submitted to the Court in 
Wilks itself}^ 

The fmal White House proposal accqjted some modifica- 
tion of the Martin v. Wilks rule pennitting unlimited tiurd 
party actions to relitigate court-(Hxlered remedies to proven 
discrimination. The Administration proposal fcxtade those 
challenges where the challenger had actual notice of the 
proposed judgment or order and was working fcx* the 
employer or had applied (or a job with the emplr^er at the 
time of receiving notice. However, the Administration 
proposal would have permitted all challenges to existing 
Judgments or orders where the challengers were not employ- 
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ees or applicants at the time the court ordered relief, even if 
previous litigation had already resolved those exact issues. 
Even persons who were employees or applicants at the time 
they received notice of the proposed relief, and who chose not 
to participate, could have later challenged the relief awarded 
if the actual notice received did not confoim to the extensive 
notice requirements specified by the White House proposal.^^^ 
Consequently, Lhe Administration proposal incorporated 
virtually all of the troubling aspects of the Wilks decision that 
the Civil Rights Act seeks to correct 

The Administration justified its approach to nonparty 
challenges by arguing that joinder and class action devices 
will ensure fairness to discrimination victims. However, the 
adequacy of these procedural devices to ensure fairness to 
discrimination victims has been greatly contested. Joinder of 
nonparties is extremely difificult under the Federal Rules of 
Civil Procedure, and the use of class action devices in this 
context would force municipal governments to sue their 
entire labor force and each new job applicant, or to randomly 
select a particular employee or applicant to represent a 
defendant class. Thiiy-two state governments have testified 
that these devices are not feasible in employment discrimina- 
tion lawsuits.*^ 



2. Opportunities for bringing discrimination 
lawsuits 

The Administration proposal also aueippted to mitigate 
the banriers created by Lorance for employees challenging 
discriminatory practices, although it again endorsed substan- 
tially less complete measures than those passed by Congress. 
The Administration proposal permitted persons injured by 
discriminatory practices to bring lawsuits after they suffer 
harm, but limited this relief to challenges to intentionally 
discriminatory seniority systems. Because lower courts have 
interpreted Lorance to bar lawsuits against nonseniority 
practices as well, such challenges would stiU have been 
prohibited under the Administiation proposal peq)etuating 
substantial harm to bias victims.'^ 



3. Mixed Motive Discrimination under Title VII 

The Administration alternative substantially adopted 
the Civil Rights Act's provision to overturn Price Waterhouse 
and reestablish the illegality of intentional discrimination 
which contributes to an adverse employment decision, but is 
not a "bui fw*' cause of Uiat decision.*^ The Administration 
had initially q^sed this provision on the grounds that it was 
inconsistent with the law fnior to Price Waterhouse, and that 
it would penalize **mere discriminatory thoughts." This 
earlier position endorsed a view more restrictive than that 
advanced by the Department of Justice under President 
Reagan in the government's brief submitted in Price- 
Waterhouse?^ 



4. Attorneys fees and other provisions 

The Administration bill partially corrected the Court's 
assault on the availability of attcnneys fees to prevailing 
victims of discriminaticHi, although again the provisions were 
substantially less effective in providing fcM: the full recovery 
of fees than the legislation passed by CcMigress.^^ 

The Administration also declined to include any provision 
that civil rights statutes should be construed broadly by the 
courts. Civil rights advocates have warned that without such a 
provisicHi, conservative judges appointed by the Reagan and 
Bush Administrations vhu continue to construe civil rights 
laws naiTowly, again creating the need for corrective legisla- 
tive action.*^ 

The Administration alternative also differed fiiom the Civil 
Rights Act by declining to provide for retroactivity in any of 
the bill's provisions. Although Congress had adopted several 
changes in an attempt to make the Act's retroactivity provi- 
sion more acceptable to the White House,^^ negotiations did 
not produce agreement The Administration has taken the 
position diat the bill's retroactivity provision is unconstitu- 
tional, although it has offered no support for diis proposition. 
Numerous autiuHities have held diat Congress may apply 
legislation retroactively where it has a rational reason for 
doing so, and where retroactive application will not dictate 
die outcome of a particular case.^^ The absence of 
retroactivity will reward employees who wait to file discrimi- 
nation claims until after legislation is passed, and will punish 
employees who diligendy fded dieir cases earlier in reliance 
on pre- 1989 caselaw. Msmy of Uiese claims have been 
litigated for years in reliance on earlier cases and have been 
n^versed, or will face reversal on appeal, because of die 
Court's recent decisions. 



IV. Conclusion 

To many, die debate over die Civil Rights Act of 1990 
often may have seemed mired in technical detail and in 
charges and countercharges. But at die heart of die struggle 
were fundamental policy issues, die resolution of which will 
determine die future of efforts to assure equal job opportunity 
to all Americans. 

If , as a recent repent of die National Academy of Sciences 
concluded, 'Tide Vn has had a tremendous effect on 
behavior in die U.S. labor market,"*^ much of diat effect is 
due to die Supreme Court's unanimous decision in die Griggs 
case. As die Court later observed, *Vrigg5 was righdy 
concerned" diat deficiencies in education ''not be allowed to 
wcHk a cumulative and invidious burden on [minority] 
citizens for die remainder of dieir lives."*^* The Griggs 
decision reflected a pragmatic policy in which die key 
question to be asked about employment practices was 
whedier diey unnecessarily screened out minority and female 
workers who could do die job. 
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In labelling as ''quotas** legislative efforts to restore the 
Griggs decision, the Bush Administratis has signalled a major 
departure from equal employment policy of the past two 
decades. If the Griggs standard is not restcmd, systemic 
practices that disadvantage minorities and won^n in the 
workplace will not be subject to effective challenge. Victims of 
discrimination will be relegated principally to individual 
challenges to employer actions that are intenticmally designed 
to discriminate. Even in these cases, important redress for 
wwnen and other workers will be blocked if the Administration 
succeeds in its efforts to prevent an effective damage remedy. 



The stakes are high, both for persons seeking equal 
q)poitunity and fair treatnoent in the wariq)lace and for a 
nation faced with the need to make fuU use of the productive 
capacities of all its citizens. It is important, therefoie, that all 
parties — particularly the Administrati(xi — debate the issues 
in 1991 on the merits lath^ than by slogans calculated to 
achieve narrow political advantage. On the merits, the Bush 
Administratioi's positiOT to date on the Civil Rights Act 
raises extremely troubling concerns about its overall commit- 
ment to civil rights protectims. 
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Chapter V 

Federal Civil Rights Enforcement in 
Elementary and Secondary Education: 
The Bush Admuiistration's Record So Far 

byEliseJ.Rabekoff 



I. Introduction 

In its 1988 Report, the Citizens' Commission on Civil 
Rights documented the Reagan Administration's record of 
enforcing civil rights laws affecting elementary and second- 
ary education. The Repoit found that, under the Reagan 
Administration, federal civil rights enforcement in education 
had deteriOTated dramatically. During the Reagan years, both 
the Civil Rights Division of the Department of Justice C'the 
Division") and the Department of Education's Office of Civil 
Rights C'OCR"), failed to pursue — indeed, affirmatively 
abandoned — remedies fw enforcing the civil rights laws." 

This had particularly ominous consequences because the 
Division and OCR are the federal agencies primarily respon- 
sible for enforcing civil rights laws concerning elementary 
and secondary schools. As such, they are charged with 
ensuring equality of opportunity in what is "perhaps the most 
important function of state and local governments" and what 
surely is government's primary means of helping minority 
and disadvantaged children "to succeed in life."* The 
Division and OCR were thus intended to be the ftont-line 
federal agencies in the battles to desegregate schools, to 
eradicate barriers that impair educational oppwtunities for 
students with handicaps or with limited proficiency in 
English, and to provide girls with the greater educational 
choices traditionally available to boys. And it is precisely in 
these essential areas that both the Division and OCR notably 
fail"'! to remedy diicrimination during the Reagan years. 

'ii^ Division's record during tlie Reagan Administration is 
simply summarized. De^ite the multitude of statistical 
reports showing the persistence of school segregation and the 
continued inequality of educational oppwtunity,' and in 
contrast to its more vigorous record in the pre-Reagan years,* 
the Division filed only four new suits challenging segregation 
or other denials of educational opportunities.' It todc no 
enforcement actions at all in such critical areas as metropoli- 
lan desegregation; indeed, it opposed interdistrict relief in 
several cases and abandoned earUer support for metropolitan- 
wide remedies in others.* Similarly, it refused to seek 
systemwide relief in desegregation cases, and instead 



advocated restriction of court-imposed remedies only to the 
particular schools before the court' 

The Division actively opposed any desegregation remedy 
that relied on mandatory student reassignment plans (better 
known as busing) or on any court-supervised consent decree 
OT injunction.' Instead, it todc the position that a school 
district's good-faith implementation of a desegregation plan, 
even if ineffective, was sufficient to end court supervision of 
a school system that had intentionally discriminated on the 
basis of race.' And the Division went further, agreeing to 
settle discrimination cases based on a school district's 
prondse of future good-faith efforts to implement a desegre- 
gation plan, without any court or Executive Branch follow-up 
enforcement efiforts." 

OCR similarly failed to pursue effective remedies for 
discrimination and similarly abandoned proven tools for 
enforcing the civil rights laws. OCR failed to process 
discrimination complaints against individual school districts 
and institutions in the timely manna- demanded by court 
order and, in wder to appear to meet mandatoy timeframes, 
resOTted to a scheme to backdate documents and to persuade 
complainants to drop discrimination complaints." It adopted 
a policy of not initiating reviews for compliance with civil 
rights laws in districts subject to court- or OCR-i^)proved 
desegregation plans — effectively exempting districts with a 
record of discrimination ftam OCR monitoring." Like the 
Civil Rights Division, OCR relied on school district's 
proml«5es of good faith and settled discrimination complaints 
with "letters of findings" indicating that civil rights violations 
had been corrected based on nothing more than the district's 
assurances." And both OCR and the Department of Educa- 
tion as a whole faUed to enforce TiUe K, which mandates sex 
equality in schools that receive federal assistance, and failed 
to take steps to improve the educational achievement and to 
protect the civil rights of language-minority students." 

Halfway through its tenti, the Bush Administration's 
record differs in certain respects fixxn the dismal recoid of the 
Reagan years. Most notably, in contrast to the Reagan 
Administration, the Bush Administration publicly proclaims 
the value of federal civil rights enforcement; the rtietoric of 
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Bush Administratis officials, coupled with some of the 
policy statements unveiled so far, suggests that the Adminis- 
tration could potentially improve civil rights enfwcement in 
elementary and secondary schools. 

Some of the policy changes effected by the Administration 
match the jMomises in the Administration's wwds. For 
instance, the Justice Department has retreated, at least in part, 
from the Reagan-era efforts to end court control over school 
districts with a record of complying with court decrees 
imposed to remedy segregation. Indeed, and in contrast to the 
aggressive Justice Dq)artment actions during the Reagan 
yeare, the Department has publicly affirmed that it has no 
current intention of encouraging school boards to seek an end 
to court-ordered desegregation plans." OCR, too, has 
improved somewhat upon its record during the Reagan era. 
For the first time in eight years, OCR has terminated a school 
district's federal funding because of failure to comply with 
the requirements of the civil rights laws. And it has unveiled 
an ambitious "enforcement strategy" that appears to target a 
variety of serious problems of discrimination that had been 
left to fester during the Reagan years." 

These achievements may jKomise additional changes 
during the remainder of the Administration's term. But so far, 
the promising rhetoric is largely empty: there have been few 
concrete policy initiatives, and little actual enforcement 
activity, that would translate the Administration's rhetoric into 
imiMOved iHOtection of the rights of minorities. 

The AdministratiOT has failed lo act ot most of the 
recommendations detailed in the Commission's 1988 Rqwrt, 
and it has affinnatively rejected others. Despite President 
Bush's oft-stated desire lo be the "education President," and 
despite the educatiwi goals the Administration announced at 
the National Governors' Association meeting in Charlottes- 
ville in 1989," actions to close the gap in minority school 
achievement continue to lag." Indeed, those education goals 
ignored minwities, students with disabilities, and students 
with limited proficiency in English, who could find them- 
selves even further behind their peers without attention to 
their particular needs and without proper enforcement of the 
laws against discrimination. Similarly, promise notwith- 
standing, the AdministratiOT failed to request, and Congress 
failed to ^rove, adequate funding for educatiwi programs, 
including programs fw language-minority students and 
programs essential for monitoring compliance witfi civil 
rights laws. Both OCR and the Civil Rights Division continue 
to argue in favor of reliance on good-faith efforts by schools 
to enforce civU rights laws, rather than on court supervision 
of proven offenders." 

At the same time as the Bush Administration is failing to 
match its enforcement actions to its rhetoric, it is proposing or 
endorsing a number of educational "initiatives" with poten- 
tially harmful consequences for the civil rights of minority 
students. Most notably, OCR's new policies concerning 
scholarships for minority students suggest — in utter contfast 
to the Administration's words — a hostility to desegregation 
that could emerge in othar education policies as well." But 
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the minority scholarship proposals, while the most widely 
publicized, are not the only troubling initiatives the Adminis- 
tration has adopted. It has, for instance, wholeheartedly 
endorsed parental "choice" plans that would permit students 
to attend particular schools of their own choosing, regardless 
of the effects such plans may have on the racial balance of the 
district's schools. Similarly, after endorsing a Milwaukee, 
WiscOTsin pilot plan to permit up to 2,500 students to choose 
between public and stale-subsidized private nOTsectariari 
schools, the Administrati(m issued an opinion that the private 
schools would not have to comply with the requirements of 
the EducatiOT for the UandicappctlAct and would not have to 
make significant accommodations to disabled students — 
effectively baiting many disabled students from the pilot plan 
and suggesting that the rights of those students could be 
adversely affected by any "choice" plan that extends to 
impwtant issues, such as whether schools set aside for black 
males ot minorities generally violate protections against sex 
and race discriminatiOT, are looming on the horizon that the 
Bush AdministratiOT will face in the next two years. 

The remainder of this chapter details promises, particular 
imiHovements, and shortcomings of the Bush 
AdministratiOT's recad to dale. The first section addresses 
the activities of the CivU Rights Divisiwi, and in particular 
considers its litigatiwi posture and record of activity in civil 
rights enfwcement cases. The second section analyzes the 
activities of OCR and the Department of Education generally, 
both with respect to OCR's enfcHicement activities and the 
Dq)artment's efforts concerning sex discriminatiwi, discrimi- 
nation agikinst the handicapped, and assistance to language- 
minority students. 



II. The Enforcement Efforts of the 
Civil Rights Division 

The 1988 Citizens* CommissicMi Report documents the 
Reagan-era Civil Rights Division's virtual abandonment of 
any role in enf(xx:ing the civil rights of students in elementary 
and secondary schools. In resp(Mise, the RepcMt recom- 
mended, inter alia, nwre vigorr'« investigation and enforce- 
ment efforts, return to prior Division policy of urging 
adoption of any remedy Bpj^opnatcly tailored to correcting 
the violation at issue, renewed attention to the requuements 
of desegregation, and renewed dedicatim to enforcing 
desegregation orders,^* 

It may be too early to assess the course the Division will 
chart over the full Bush term. To date, the Division, in 
conjunction with the Solicitor General's office, has broken 
away from some — but not all ~ of the Reagan-era policies. 
It maintains that it is "involved" in nearly 500 school 
desegregation cases.^ but this involvement is lai^gely inactive. 
WhertJ the Division has assumed an active role, however, its 
efforts have been mixed. 
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A. THE ISSUE OF "UNITARY STATUS" 
AND THE TERMINATION OF 
DESEGREGATION DECREES 

Under Green v. County School Board, a court that has 
found illegal school segregation retains jurisdiction over tlie 
school district at least until the district has fully desegregated 
and achieved the objective of "unitary status" — i.e., full 
compliance with the Constitution's equal protection man- 
date." President Reagan's Assistant Attorney General for 
Civil Rights, William Bradford Reynolds, actively encour- 
«'iged such court-supervised school districts to seek a declara- 
tion of "unitary status" and an end to court oversight Indeed, 
the Department of Justice went further, and itself sought to 
Eerminate coun decrees in suits that the Division had oriei- 
naUyfiI©l»« * 

The Bush Administration claims to have abandoned the 
policy of seeking declarations of unitary status. It also claims 
that it has not joined in a school system's request fw such a 
declaration, and that it has consistently aigued against 
seeking a declaration of unitariness when asked for an 
opinion on the issue by a state.** If true, this would be fully in 
keeping with our 1988 recommendations. Similarly, the 
positions articulated by the Solicitor General in Board of 
Education v. Dowell also demonstrate movement away from 
the Reagan Administration's uncomjMomising insistence on 
ending court supervision of historically segregated schools. 



1. THE DOWELL CASE: BACKGROUND OF THE 
LITIGATION 

Board ofEducatbn v. Dowell is the most recent phase of 
thirty years of litigation concerning the Oklahoma City public 
schools. In 1963, District Judge Luther Bohanon found that 
Oklahoma City had segregated its students by law;** after 
plans adopted by the School Board failed to remedy the 
problem. Judge Bohanon ordered the Boanl to adopt a 
particular desegregation plan." In 1975, the Boartl asked the 
court to close the case and to tcnninate court supervision over 
the school system, aiguing that it had "eliminated all vestiges 
of state imposed racial discrimination in its school system."" 
ITie court concluded that the school boanl had operated the 
desegregation plan property and granted the motion; it did 
not, however, terminate the injunction under which the school 
system was operating. 

In 1985, the Board adopted a new student assignment 
planinplaceoftheplanimposedby the court in 1972. In 
response, plaintiffs moved to reopen the case, on grounds that 
the plan violated the still-live injunction and would rcsegre- 
gate the city's schools. The district court rejected the plain- 
tiffs' claims, fuiding that the schools had been "unitary" since 
1977 and dissolving the desegregation decree.** On appeal, 
the United States Court of Appeals for the Tfenth Circuit 
reversed, holding that the school board had not demonstrated 



an adequate predicate fw lifting the injunction, and that a 
finding of "unitariness" ends the needs for active court 
supervision but does not eliminate the court's poww to 
enforce its donnant equitable decree.*" The Board thereupon 
petitioned the Supreme Court for a writ of certiorari, which 
was granted — laying the stage for what was potentially the 
most significant school desegregation case in a decade. 



2. THE DOWELL CASE: THE 

ADMINISTRATION'S ARTICULATION OF 
CRITERIA FOR "UNITARY" STATUS 

The Bush Administration participated in Dowell as an 
amicus curiae. Its position was significant although the 
Administration maintained that the Court of Appeals had 
applied the wrong legal standard to determine whether the 
injunction should be dissolved, it abandoned the Reagan-era 
argument that the injunction could presently be lifted and that 
the Board was free to adopt the new pupil assignment plan — 
a plan that would result in resegregation of many Oklahoma 
City schools. Instead, the Bush Administratis asked for a 
remand in order to determine whether the district court 
adequately found that the school system was unitary (and 
therefore no longer subject to court control) and, in connec- 
tion with the remand, asked the Supreme Court to issue 
"guidance on what constitutes a unitary school district"'' 
The Department's request for "guidance" was rooted in 
the fact that the Supreme Court had indicated that a school 
district is "unitary" if it has desegregated "every facet of 
school qperations"" and if it has eliminated the "vestiges" of 
segregation," but it had not fully defined the "vestiges" that 
are relevant to the inquiry. Lower courts have stressed the 
great burden of proof borne by a party seeking to dissolve the 
court's decree, and the Bush Administration agreed — in 
keeping with the Cbmmission's 1988 recommendations — 
that this burden is "rigorous."^ It also suggested that 
three broad inquiries should infomi the question of 
unitariness: (1) whether the district has continuously 
complied with the desegregation decree in good faith; 
(2) whether the school district has abandoned any and 
all acts of intentional discrimination; and (3) whether 
the school district has eliminated, as far as possible, the 
'vestiges' of priw discriminatory conduct" 

The government's brief elaborated on these bnad criteria. 
Fust, the government argued, a finding of unitariness is 
appropriate only if a school system has "faithfiilly observe[d] 
the dictates of the desegregation decree over a continuous 
period of time," and has shown in both length and quality of 
compliance an intent to eliminate the effects of segregation.* 
Next, the school system "may not adopt any new practices 
that discriminate among students on the basis of race."" 

And finally, the school system must have "eliminated the 
vestiges of its prior acts of discrimination."" This criterion is 
the thorniest, as the question whether a practice is a "vestige" 
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of school segregation is difficult to decide. The vestiges to 
which a court may look, the government argued, are limited 
to those tied closely to the school's history of segregation, 
such as policy and practice with regard to faculty, staff, 
transportation, extracurricular activities, facilities, the racial 
and ethnic composition of the students, faculty, and staff, and 
the attitudes held toward the school by the community and 
the administration." Where those vestiges have been eradi- 
cated, the government maintained, other potential "vestiges" 
of discrimination lack a sufficient nexus to school segregation 
and should not stand in the way of a finding of unitariness.*> 

Although the government's brief suggested a more 
tempered attitude toward the circumstances in which relief 
from court decree is appropriate, it did not recognize die full 
effects of segregation. Instead, it would permit a finding of 
"unitary status" even in Uie face of potentiaUy significant 
signs that segregation has not been eradicated. 



3. THE OKLAHOMA CITY CASE: OMISSIONS 
FROM THE ADMINISTRATION'S SUGGESTEO 
CRITERIA 

For one, in its Oklahoma City brief die government argued 
tfiat, if a school district has complied with a desegregation 
plan over a long period, a partem of residential segregation 
beare too remote a relation to school segregation to block a 
finding that tiie school system is unitary.*' Indeed, at oral 
argument Solicitor General Stair flaUy denied that residential 
segregation can be a "vestige" of dejure school segregation 
"once tiiere has been good-faitii compliance with a desegre- 
gation plan" over a long period of tiine."^ Not only did tiiis 
position ignotc Jhe fact that residential segregation and school 
segregation are often linked, it essentially asked die Supreme 
Court Iff repudiate its earlier express recognition diat residcn- 
tial segregation may in fact be related to — and a "vestige" of 
— a school system's prior policy.*^ 

Similarly disUirbing was die government's failure to 
recognb* the importance of resegregation as a factor 
militating against a declaration of unitariness. Under die 
"neighborhood assignment" plan at issue in die Dowell case, 
forty {xjrcent of die African-American chUdren will attend 
racially identifiable schools. Yet die Justice Department 
believes Uiat diis resegregation should not stand in die way of 
a determination diat die school system is unitary — even 
diough die Supreme Court had recognized diat die very 
existence of racially identifiable schools can powerfully 
evidence die inadequacy of a desegregation plan.** Instead, 
Uie Department urged, a school system's good-faidi compli- 
ance widi desegregation orders, coupled widi die fact diat it 
had not engaged in any acts of intentional segregation since 
die orders were imposed, demonstrates diat die racially 
identifiable nature of die schools cannot be termed a "vm- 
tige" of intentional segregation and should be irrelevant in 
determining whedier die schix)l system is "unitary."*' 



4. THE SUPREME COURT'S DEQSION IN 
DOWELL 

On January 15, 1991, die Supreme Court decided Dowell in 
part along lines urged by die Justice Department. The Court 
agreed widi die Department's position diat die Tendi Circuit 
had imposed too heavy a burden on school systems seeking an 
end to court supervisiwi and it, dierefwe, reversed die lower 
court's holding diat die Oklahoma City school system had to 
abide by die desegregation decree unless die deace had led to 
"•grievous wrong evoked by new and unforseen conditions.'"** 
Instead, die Court stated, dissolution of a desegregation deace 
is j^propriate where die school system's constitutional 
violation has ended, as die legal justification for court intrusion 
into die school system's affairs dien ends as well.*' 

Agreeing widi die Justice Department diat die lower courts 
had not clearly stated whedier conditions merited ending die 
desegregation deace. die Court remanded die case for a 
determination "whedier die [Oklahoma City School] Board had 
complied in good faidi widi die desegregation decree since it 
wa? entered, and whedier die vestiges of past discrimination 
had been eliminated to die extent practicable."" The Court, 
however, declined die Department's invitation to issue clear 
guidance on when dissolution of a desegregation deaee is 
appropriate. Indeed, it balked at defining when a school system 
is "unitary" or has achieved "unitary status" and instead 
emphasized die impwtance of looking behind diose labels to 
determine whedier a school distiict has in fact complied widi 
die Constitutiwi's commands.*' 

As such, Dowell largely reaffimied existing law. Just as die 
Justice Department urged (and as earlier cases held), die Court 
found diat a school disOict's good-faidi compliance widi 
previous court orders is "obviously relevant" to any evaluation 
of whedier court supervision of die school system remains 
necessary.*" Similarly, die Court reaffmned diat a school 
system is obligated to eliminate die "vestiges of past discrimi- 
nation," and tiiat such vestiges include — but are not limited to 
— student assignments and "'every facet of school operations 
— faculty, staff, transpOTtatiai, extra-curricular activities, and 
facilities.'"*' And, si^icandy, die Court rejected die Solicitor 
General's position diat residential segregatiai may ncvex be a 
"vestige" of fonner school segregation and specifically 
instructed die district court to make new findings of fact on 
whedier residential segregation in Oklahoma City could be 
viewed as a vestige of die school board's history of promoting 
and enforcing segregation." 

But much else remains unresolved by Dowell, as die 
Supreme Coui l £?)pe^s deliberately to have evaded an 
opportunity to clarify eidier die circumstances under which a 
desegregatiwi decree may be lifted or die consequences diat 
flow from a decision to lift die decree. Instead, by imprecisely 
defining die relevant "vestiges" of dejure segregalicKi the 
Court failed to address such central questions as: How closely 
must "vestiges" be linked to school system actions? How 
should die lower courts evaluate whedier residential segrega- 
tion is a "vestige" of segregated schools? Do "vestiges" include 
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all the effecis of now-abandoned segregative policies? Is the re- 
emergence of racially identifiable schools relevant to the 
inquiry? And, although the Court emphasized the importance of 
long-tern;, good-faith con?)liancc with desegregation deaees 
(and implied, as well, that such compliance could not suffice 
absent elimination of the "vestiges" of segregation), it side- 
stepped related questions concerning the relevance of a prior 
history of resistance to desegregation, of what constitutes "long 
term" compliance, and of hov/ "good faith" compliance should 
actually be measured. 

But perhaps the most troubling aspect of Dowell is the 
suggestion, in its penultimate paragraph, that a school district 
may efiFectively obtain a "clean slate" wice it has been released 
from an injunction imposing a desegregation plan. Such 
districts, the Court stated, of course "remainG subject to the 
mandate of the Equad Protection Clause of the Fourteenth 
AmendmcnU" but are entitled to have subsequent pupil- 
assigiraent and other policy decisions "evaluate[d] , , , under 
appropriate equal protection principles." The meaning of this 
statement is far from clear. It may, however, encourage school 
tjfoards to believe that, once court supervision of a school 
district has ended, they can adopt new policies without regard 
to their segregative efifecL If so, Dowell potentially represents a 
serious set-back to school desegregati(Mi. It is, accordingly, 
recommended that the Justice Department — which did not 
address this issue in its Dowell brief — scrutinize policies 
adopted by any school district declared '"unitary" and thus freed 
from court supervision and challenge any policy or plan whose 
intent or effects stigmatize minority children or otherwise 
retard the goals of Brown v. Board of Education. 

5. JUSTICE DEPARTMENT REACTION 
10 DOWELL 

Dowelh reaffirmation that a "unitary" school system 
could be relieved of court supervision raised the specter of a 
letum to the Reagan Administration's aggressive efforts to 
seeJc dismissal of court-ordered desegregation plans. This has 
not occurred. Instead, Assistant Attorney General for Civil 
Rights John R. Dunne has publicly stated that the Division 
does not currently plan to "look[] for case^ in which to take 
the initiative" in seeking termination of court-wdered 
desegregation plans.^Mt is recommended that tlie Division 
continue this policy in future and that it oppose any such 
terminations unless all "vestiges" of segregation (including 
residential segregation) have been eliminated It is also 
recommended that the Division oppose any plan that might 
result in lesegregation of a school system once subject to 
court supervision. 



B. OTHER DIVISION EFFORTS 

The Division's record in other suits is spotty. It has been 
hampered in part because, during Pi^ident Bush's tenure, the 



Dq)artnient of Education's Office for Civil Rights has not 
referred a single case to the Division fw enforcement^ Thus, 
because it has jurisdiction under Title IX and Section 504 via 
refenals only, the Division has not been able to file an) sex- 
or disability-equity cases. Mcxeover, the Division has so far 
filed few desegregation cases on its own initiative. Indeed, 
some of the cases it has initiated signal a continuation of 
policies adc^Hed during the Reagan years. 

For instance, in December 1988, President Reagan's 
Assistant AttOTiey General fcx* Qvil Rights infOTned Prince 
George's County, Maryland that a teacher-assignment plan 
adopted as part of a 1971 agreement with state and local 
officials violated Title Vn because it involuntarily transferred 
wliite teachers from their current assignments in order to 
promote racial balance on the staffs of formerly segregated 
public schools that were fcHced to desegregate by court order. 
In February, 1989, the Division sued to enjoin the policy, 
arguing that the involuntary teacher transfers no longer serve 
any desegregation-related purpose." In effect, the Division 
aigued that, even absent a declaration of unitary status for the 
entire school district, the court should eliminate the teacher- 
assignment policy because the district was ''unitary" with 
respect to its teacher assignment practices. 

The district court squarely rejected the Division's argu- 
ments, fmding that faculty desegregadm is an essential 
element of the school board's desegregation plan and that the 
board's choice of means to eradicate the vestiges of discrimi- 
nation must be accOTded "substantial discretion."^ Moreover, 
the coiut found **avoidance of racially identifiable faculties" 
particularly important to desegregation plans that, like Prince 
George's County, rely on magnet schools, since **[t]he 
success of magnet programs . . , depends on parental choices 
which in !um may be shaped by perceptions of the character- 
istics of faculty."^^ Since the Bush Administration has 
championed the creation of magnet schools and other 
''choice" plans, the court's decision simultaneously points out 
the latent problems in creating choice plans in formerly 
segregated school districts and serves as an important 
precedent reafikming the need to eliminate all vestiges of 
segregation that could influence parental choice. 

Another example of the Division's inadequate attention to 
the lingering manifestations of segregation is its position in 
litigation concerning the Savannah, Georgia school system. 
There die system sought approval of a voluntary desegrega- 
tion plan that relied upon magnet programs at predominantiy 
black schools and did not {xovide for any classroom mucing 
between magnet and non magnet students. The Division was 
not troubled by die in-classroom segregation, arguing only 
that some mixing, at lunch or in gym classes, should be 
required. The position ignored the educational benefits that 
have been associated with desegregation, (Even diis limited 
position was rejected by the 11th Circuit, which upheld the 
plan as approved by the district court.)^ And die Division has 
failed to seek interdistrict or metropolitan-wide relief even 
where full desegregation would otfierwise be impossible. 

At the same time, the Division has initiated litigation 
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alleging that school districts in Darlington, South Carolina 
and Sl John the Baptist Parish, Louisiana, have failed to 
comply with voluntary desegregation plans. The Division is 
monitoring Mississippi's agreement, negotiated this year, to 
end inter^listrict transfers that permitted white students living 
in i^edominantly black school districts to transfer to a 
predominantly white school system. And it similarly is 
monitoring compliance with other voluntary desegregation 
agreements, after complaints that a number of school districts 
have failed to abide by their negotiated settlements. 

Looked at most positively, the record does not demon- 
strate vig(X'ous enforcement activity, hocked at from another 
perspective, the record combines scattered suppwt for 
enforcing desegregation with inattention to — w active 
disregard of — the desegregation goal. In consequence, it is 
recommended that the Division reevaluate its method of 
deciding when to bring suit, and that it fde cases whenever it 
determines that a school district has failed to comply with a 
voluntary or court-imposed desegregation plan. It is also 
recommended that the Division wwk with OCR and other 
government enforcement agencies to identify likely violations 
and to gather information relevant to the decision to bring 
suit 



III. The Enforcement Efforts of the 
Office for Civil Rights 

Under the Reagan Admirustration, OCR set upon a course 
of "not vigorously enforcing] laws protecting the rights of 
women and minorities in educadon."^' As documented in a 
detailed rep<^ inepared by the staff of the House Conmiiuee 
on Educadon and Labor, OCR instead encouraged complain- 
ants to drop their charges, backdated reports in (vder to 
appear to decide cases in a timely manner, largely ignored 
race-discrimination issues, failed to spend its entire budgetary 
appropriation, and closed 99% of all cases by issuing either a 
finding of **no violation" or a letter stating that a violation had 
been corrected but failing to specUy the nature of the 
violation or any monitoring of die promised remedy.*^ 

Among OCR's first important acts under the Bush Admin- 
istration was preparation of a detailed response thai rejected 
virtually all of the Committee staff's major findings." More- 
over, in testimony to the House Committee, Acting Assistant 
Seaetao for Civil Rights William L. Smith claiiiied that the 
problems identified by the Committee staff were merely 
problems of "percq)tion" and defended OCR's enforcement 
record under his tenure and that of his predecessor.*^ 

Contrary to Acting Assistant Secretary Smidi's assertions, 
OCR did not get off to a promising start under President 
Bush. Its enforcement and policy efforts were hampered by 
the Bush Administration's fifteen-month delay in naming an 
Assistant Secretary for Civil Rights to take charge of the 
office. This delay was symbolic of OCR's failure to enforce 
civil rights in elementary and secondary schools during the 



interregnum: the stark lact is that undt^ the Bush Administra- 
tion OCR has not referred a single case for enforcement to die 
Department of Justice.^ 

Finally, in the ^ring of 1990, President Bush nomuiated 
Michael L. \^diiams as Assistant Secretary for Civil Rights. 
Assistant Secretary Williams suggested the possibility of 
change, as he brought a background in law enforcement to 
the job and a promise to be a vigorous civil rights advocate 
wiUiin the Administration. Mr. ^dliams was confirmed on 
June 28, 1990, and thus it is far too early to assess whedier 
OCR will in fact resume its role protecting civil rights during 
his tenure. So far, he has issued some encouraging statements 
and a t^oadly drawn enforcement strategy that, if fiilly 
implemented, would expand CX^R's enforcement role.^ But 
he has also been in the forefront of the efforts to dismantie 
minority scholarship programs and he has made public 
statements that suggest at least skepticism about — if not 
hostility toward — desegregation efforts.^ Thus whedier 
OCR will in fact improve upon its current reoxd of inatten- 
tion to civil rights enforcement is very much an open 
question. 

A. COMPLAINTS AND COMPLIANCE 
REVIEWS 

OCR is required 'to investigate complaints of discrimina- 
tion and [to] conduct broad reviews in areas where discrimi- 
nation may be a systemic problem."*^ Accordingly, OCR 
must investigate complaints from individuals who believe 
they have faced discrimination by schools or school districts. 
In addition, OCR initiates compliance reviews to examine 
additional areas of discrimination and to investigate possible 
systunic problems that may not be revealed by privately fded 
complaints. 

The Citizens' Commission's 1988 Report found many 
shortcomings in die complamt and compliance-review 
system. The Commission reoMnmended (i) Uiat OCR adopt 
new guidelines and monitoring procedures to avoid manipu- 
latiing complain : processing to create the s^pearance of acting 
on complaints in a timely fashion; (ii) that OCR seek to 
improve die efficiency of its complamt-processing system, 
and distribute policy guidelines concerning complaint 
investigations to regional offices and the general public; (iii) 
that OCR devel(^ new strategies, such as federal-state 
cooperation, to help alleviate any burdens posed by die need 
for timely processing of complaints; (iv) diat OCR revamp 
the mediodolQgy behind its civil ri^ts surveys so that die 
surveys can become die basis for intelligent designation of 
compliance review sites; (v) diat OCR abandon its policy of 
refusing to conduct compliance reviews in schools or school 
districts subject to desegregation plans; and (vi) that OCR 
focus compliance reviews on systemwide problems radier 
than particular, isolated programs.^ 

These recommendations remain valid. Some, but not all, 
are addressed in OCR's recent policy statements, which 
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promise futuie study and the possibility of future change. In 
practice, however, the recommendations so far have been 
virtually unheeded. 



h COMPLAINTS AND COMPLIANCE REVIEWS 
IN GENERAL 

Processing complaints remains OCR^s "primary activ- 
ity/*" In FY 1989, OCR received 2,727 complaints, a 
decrease from the number received the previous year.*' 
During that same year, OCR conducted only 138 compliance 
reviews, which are investigations initiated by OCR in 
response to information suggesting that a school district is not 
complying with the civil rights laws.^ 

Although compliance reviews could be used to investigate 
possible areas of discrimination that have not surfaced readily 
through the complaint process, OCR has focused its compli- 
ance reviews on precisely the same areas as were challenged 
in most complaints, apparently without considering whether 
other types of discriminaticxi were escaping scrutiny because 
the victims failed to file complaints. Fifty-six percent of the 
complaints filed in FY 1989 aUeged discrimination against 
students with disabilities, in violation of Section 504 of the 
Rehabilitation Act; similarly, 51 percent of the FY 1989- 
iniiiated compliance reviews addressed discrimination on the 
basis of handicap.^' The result is that OCR has largely failed 
to investigate discriminatory treatment against other suidents; 
for instance, in FY 1989, only 17 percent of the complaints, 
and 15 percent of compliance reviews, concerned racial 
discrimination in elementary and secondary schools,^ even 
though other evidence suggested that racial discrimination is 
a continuing problem. 

Similar statistics for OCR's activity during jmor vears, 
coupled with a finding that OCR was most likely to find "no 
violation" in cases concerning race discrimination, led the 
staff of the House Committee on Education and Labor to 
conclude that OCR's 'tailure to devote adequate attention to 
race based complaints" violated its mandate to enforce Title 
VI of iJkj Civil Rights Act of 1964.^ OCR has denied that 
charge^* but has al«) stated that it was **unable" to perfor m 
more Title VI compliance reviews because of the staff 
demands required to service the lai^ge number of complaints 
filed each year." 

In light of the controversy surrounding OCR's enforce- 
ment record, it is recommended that OCR monitor staff 
treatment of Title VI complaints and provide policy guidance 
and technical training to reinf(Hce staff commitment to 
enforcing the laws against race discrimination. It is fiirther 
recommended that OCR use the compliance review process 
as a means of taigeting types of discriminatiwi that require 
enforcement efforts and are not adequately addressed through 
complaints. Although OCR has professed an intention to 
target the compliance review process on these other areas of 
discrimir ation,^* its efforts may be hampered in this regaixl 
because it has not released a civil rights survey, traditionally 



the method for identifying districts in which compliance 
reviews would be appropriate, since 1986. Accordingly, it is 
also recommended that OCR return to its former practice of 
comprehensive biannual civil rights surveys and rely on those 
surveys for purposes of identifying ccmipliance review sites. 



2. THE ADAAfi' TIMEFRAMES 

In 1970, a group of plaintiffs filed suit charging the 
Secretary of Health, Education and Welfare and the Director 
of the Office for Civil Rights with violating Title VI and the 
Constitution by failing to initiate investigations, by delaying 
investigations that were in progress, and by failing to seek 
funding cut-offs when schools or school districts were found 
to have violated TiUe VI.^ In 1973, the U.S. Court of Appeals 
for the District of Columbia Circuit, sitting en banc, unani- 
mously affirmed a district court decision holding that HEW 
had failed to comply with Title VI's statutory requirements, 
that the agency was affmnatively obligated to undertake 
enforcement actions when voluntaiy compliance efforts 
failed, and that the agency would be obliged to follow 
specific time frames in its enfwcement cases.^ 

After additional litigation leading to court imposition of 
timeftames for OCR's processing of Title VI complaints, as 
well as other relief, OCR entered into a consent degree with 
the Adams plaintiffs in 1977 that adqHed the previously 
ordered time£rames without significant change. Although 
OCR's recwd of meeting the timeframes actually Bppeatcd to 
improve during the 1980s, those seeming improvements may 
well have stemmed from "new and innovative methods" for 
circumventing the time limits on OCR's action.^ And, despite 
this apparent improvement, OCR still failed to comply with 
the timefianies during boUi the Reagan and Bush yean;; 
indeed, the average age of complaints pending at the end of 
FY 1989 was 57 percent higher than the average age of 
complaints pending at the close of FY 1988.*^ Even more 
alarming was OCR's misuse of the timeftames: the Hoi-se 
Suiff Report found tiiat OCR had artificially compressed the 
timeframes and Uiereby pressured staff to resolve complaints 
without adequate investigation or negotiation.'* 

After a number of procedural skirmishes and unsuccessful 
OCR attempts to vacate the consent decree, the district court 
dismissed the Adams suit for lack of standing in 1987. OCR 
then announced that it would voluntarily comply with the 
timeframes while the district court's decision was being 
reviewed by the Court of Appeals. In July 1989, the Court of 
Appeals found tiiat plaintiffs did indeed have standing,*^ but 
in June 1990 it affirmed the district court's dismissal, (i) 
holding that the plaintiffs no longer had a cognizable cause of 
action against OCR and (ii) suggesting that long-term judicial 
oversight of OCR enf(mjment efforts would seldom be 
appropriate.*^ 

OCR has since announced that it will no longer follow the 
Adams timeframes. While OCR should have flexibility 
devote sufficient time and resources to complicated merilori- 
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ous inves.ligations — flexibility that, OCR's contrary claims 
notwithstanding, the Adams timefirames permitted^ — OCR*s 
record of delay suggests that complainants would still benefit 
from required resolution of their chaiges by a time certain. 
Despite the end of the Adams litigation, and despite OCR*s 
history of misusing the timeframes, it is recommended that 
OCR adopt a timetable for adequate and prompt resolution of 
compliance reviews and complaints. OCR should develop 
this policy in consultation with the Adams plaintiffs and their 
counsel, who have hn l long experience in monitoring OCR's 
activities and in analyzing the time necessary (of complete 
investigation and resolution of each stage of a compliance 
review or complaint investigation. 



B. OCR'S ENFORCEMENT METHODS 

t REFERRALS TO THE DEPARTMENT OF 
JUSTICE 

While OCR has taken some significant enfcxcement 
actions, in general it has not insisted on effective enforcement 
when it has found discrimination. As noted above, OCR 
under the Bush Administration has not forwaided a single 
complaint or compliance review for enforcement by the 
Dq)artment of Justice. As OCR is unable to prosecute civil 
rights violatOTS itself, this failure to involve the Department of 
Justice when a violation has been discovered ignores a central 
enforcement tool. It is, accordingly, recommended that OCR 
coordinate its activities with the Department of Justice, 
regularly report to the Civil Rights Division on the number, 
nature, and significance of violations found, and again seek 
prosecution and civil judicial remedies upon discovering a 
serious violation ot a repeat violation. 



2. FUNDING TERMINATION 

Another potent enfwcement tool is OCR's ability to 
terminate a school district*s federal funds because of a civil 
rights violation (except in cases invoh ng busing). In the pre- 
Rcagaii years, OCR*s willingness to defer or tenninate 
funding (and to threaten such terminations) caused many 
school districts to comply with desegregation requirements. 
For the ftfst time since 1982, OCR has niade use of this 
important power, terminating the federal funding available to 
the DeKalb County, Georgia school system.*^ This resulted 
from the school system *s refusal to comply with regulations 
requiring it to provide OCR with access to records in order to 
investigate complaints concerning placement of handicapped 
children. The school system took the position that the 
regulations, issued under Section 504, were ini^plicable and 
invalid because the Education for the Handicapped Act, and 
not Section 504, provides the means for challenging the 
placement of disabled students. Were that argument to 



succeed, enforcement of the civil rights of disabled students 
would be seriously impaired, as the Education for the 
Handioqiped Act does not provide enforcement procedures 
comparable to those available under Section 504. 

The school system continued to deny OCR access even 
after an administrative decision compelling them to obey the 
regulatory requirement to release information about their 
trea&nent of the tm^c^fped. In result, in September 1990, 
OCR cut off direct funding to DeKalb CdunQr, Georgia and 
also barred the Georgia Department of Education from 
disbursing any federal funds to the county. 

The DeKalb County school district has since filed suit 
challenging both the administrative decisi(X) and the ftmding 
cut-oflf. On September 20, 1990, U.S. District Judge Louis F. 
Oberdorfer denied the school district's motion for a tempo- 
rary restraining order to enjoin the fund cut-oflf.*^ The case 
has since been transfcncd, upon OCR's motion, to the 11th 
Circuit,*^ where it remains pending on s^peal. 

The federal funding cut-off is a positive signal that the 
Departmmt of Education intends to maintain its traditional 
position that the rights of disabled students may be enforced 
through Section 504, and that recipients of federal aid must 
attend to federal non-discrimination requirements. Nonethe- 
less, it is significant that the cut-off was imposed in response 
to a challenge to OCR's authority, rather than to an actual 
finding of discrinunation. Accordingly, it is recommended 
that the Dqpartment, in conjunction with the Department of 
Justice, initiate fund termination proceedings in other 
apprq)riate cases, including cases that center on actual 
violations of civil rights laws, and seek such cutoffs when- 
ever an ^ropnatc means of securing compliance with non- 
discrmination laws. 

Other OCR actions contrast with its encouraging decision 
to terminate federal funding because of Georgia's non- 
compliance with the civil rights laws. In 1987, OCR ap- 
proved the Palm Beach, Florida school district's application 
for a $3.4 million grant fcM* niagnet schools, even though 
OCR was simultaneously investigating discrimination 
complaints against the district and the regional office had 
recommended that the district be declared ineligible for such 
funding.^ The Bush Administration has defended the grant to 
the Pahn Beach School District because tltere was no finding 
of violation when the grant was made; nonetheless, there still 
was no finding — one way or the other — by the end of 
1989, and tiie grant remained in place at that time.*' 

The Palm Beach story exemplifies the hazards of OCR's 
policy, as well as its failure to resolve complaints in a timely 
manner. It also suggests that OCR has abandoned the once- 
common practice of deferring grants and other school system 
funding until investigation into allegations of discriminatory 
practices has been resolved Accordingly, it is recommended 
that OCR, in coordination with other s^rcqxiate divisions in 
tlic Dq)artment of Education, once again defer grant awards 
from school districts that are the subjects of ongoing investi- 
gations into possible discriminatory practices. When there is 
reason to believe that a complaint has merit, OCR should not 
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permit the defending school district to receive additional 
fcxleral funding and participate in federal grant programs. 
Certainly CX^ shoidd not allow such school districts to enjoy 
the fruits of the federal grant program during the lengthy 
/period of time apiMircntly required by OCR to resolve 
complaints. 



3. ^VIOLATIONS-CORRECTED" LETTERS OF 
FINDINGS 

Other OCR policies are equally discouraging. Since 1984, 
OCR ha5 Issued 'letters of findings'' informing school 
districts Jiat their civil rights violations had been corrected, 
even though OCR's only "evidence" of correction is the 
districts' stated good-faith intention to remedy the viola- 
tions.^ Since these letters are issued in the ateence of detailed 
findings of fact and conclusions of law to Mom the recipient 
of the precise nature of the violation, they do not provide 
notice of the exact violation or a means of enforcing the 
promised remedy. Mcx^eover, the letters do not insist on any 
short- or long-term monitmng of the school district's 
professed intention to remedy its violation of the law. 

This was among the most controversial policies OCR 
adopted during the Reagan years, primarily because of the 
lack of specific guidance to violators and the total failure to 
provide for monitoring or other ^orcement to determine 
whether the school district was in fact complying with the 
law. As expressed in testimony to the House Committee on 
Education and Labor, 

''[n]egotiating and securing the promise of remedial 
action before conclusions of law and fact are formally 
issued undercuts OCR's credibility to enforce the law, 
requires far more mcmitoring to determine whether the 
promised remedy has been implemented, and if the 
recipient defaults on the corrective action, necessitates 
a repeat investigation, tcpc&l negotiations, and a second 
(and sometimes third) violation-corrected LOR With 
recalcitrant recipients, OCR has to reestablish its case 
and issue a LOP setting forth the violation (assuming 
no political or ideological objection in Washington) 
before proceeding to the next enfcxcement step, a 
Notice of Opportunity for Hearing."'' 

Notwithstanding the criticism, the Bush Administration 
has adhered to the policy of issuing '^violations-corrected'* 
letters of finding, without findings of fact and conclusions of 
law detailing the violations and without a provision for 
monitoring and enforcement Both Assistant Secretary 
Williams and his predecessor. Acting Assistant Secretary 
Smith, have publicly stressed the flexibility and efHciency of 
the remedy as a means of obtaining voluntary compliance 
with civil rights laws.'^To its credit, however, OCR's newly 
unveiled enforcement strategy notes that violation-corrected 
letters of findings must ''always be sufficient to comet the 
violation and of sufficient specificity to enable OCR to 



ERLC 



monitor their implementation, and promises that during FY 
1991 OCR will issue "additional guidance on the standards 
required for an acceptable pe-LOF corrective action plan."^'^ 

It is recommended that OCR's pronused "additional 
guidance" contain provisions that substantially restructure 
current policy concerning violations-corrected letters of 
findings. OCR should abandon its cuncnt policy of issuing a 
letter simply seating that a violation has been "corrected" 
Where OCR is able to obtain voluntary compliance prior to a 
fomial hearing, it should issue a letter of finding (i) that spells 
out the factual and legal {Hedicate for the finding of violation: 
and (ii) that identifies a monitoring and enforcement schedule 
that OCR will follow in order to ensure that violator complies 
with the voluntary settlement 



4. OTHER MONITORING ACTIVITIES 

Along these lines, OCR must also attend to the monitoring 
activities in which regional offices are to engage routinely. It 
appears that OCR's sensitivity to the monitoring issue has 
increased. The new enfcxtement strategy states that 
"[mjonitoring ccxrtctive-action plans will be given a new 
emi^is and very high priority." It also stresses that 
"[mlonitmng is not an optional activity and must be carried 
out where compliance problems have been found"^ Accord- 
ingly, the enforcement strategy provides thai "monitoring of 
corrective action plans is desigriated a mandate^ activity for 
all regional ofiice persmnel and has the same priority as 
complaint investigations. Ar ^uc/t, monitoring activities are 
not to be reduced in order to carry out any other regional 
activity'"^ 

It is recommended that OCR issue fiirther guidance about 
the nature of the monitoring activities in which regional 
personnel should engage, ancl that OCR promptly take 
corrective action, including referrals for enforcement by the 
Dq)artment of Justice and termination of federal funds, upon 
leaiTung that a violation has not been corrected or that a 
previous violator has again failed to obey the civil rights 
laws. 



C. OCR'S STATED ENFORCEMENT 
STRATEGY 

On December 11, 1990, OCR released its "National 
Enforcement Strategy'' for FY 1991 and 1992. In that 
strategy, OCR set out its enfc^cement goals for the next two 
fiscal years and promised ''a more comprehensive and 
balanced enforcement strategy to supplement, and comple- 
ment, OCR's complaint investigation program [and thus] 
enable OCR to focus its available resources on many 
important issues that do not usually arise through complaints 
and to initiate investigations of broader impact than are found 
in most complaint allegations."^ 
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1. OCR'S STATED GOALS 

OCR's self-identified "key aspects" of the enforcement 
strategy aie: 

Integrating OCR's compliance review program into 
a comprehensive and well-coordinated program of 
policy development, staff training, compliance reviews, 
technical assistance and policy dissemination. 

2. Monitoring corrective-action plans will be given a 
new emphasis and very high pricMity. Monitoring is not 
an qptional activity and must be carried out where 
compliance problems have been found On-site 
monitoring will be encouraged, where needed, aiKl 
complaint and compliance review investigations will be 
tracked through OCR's automated systems until all 
monitoring activities are completed Corrective-action 
plans and monitoring will also be addressed as a 
priority through OCR's Quality Review Program. 

3. Restructuring OCR to more effectively accomplish 
its mission. Specific oiganizational and staffing 
realignments will be carried out to increase staff 
resources in OCR's regional offices and to realign the 
geographic boundaries of some regional offices to 
enable them to carry out a more balanced program."^' 

Stating these broad policy goals is, of course, an important 
reaffirmation of OCR's potential as a primary agency for 
enforcement of the civil rights laws. Nonetheless, OCR's 
promises must be matched by concrete follow-up. Accord- 
ingly, it is recommended that OCR develcq) specific and 
detailed policies to implement each of these broad goals, that 
OCR work with its regional offices and concerned interest 
groups to identify particular problems and possible solutions 
to them, and that in the process OCR comprehensively 
reevaluate its compliance review, complaint, monitoring, and 
enforcement procedures. 

2. OCR'S ^WGH PRIORITY ISSUES" 

In addition to setting out goals for restructuring the 
agency, the enforcement strategy identifies issues that "will 
receive special emphasis because of a growing concern that 
the practices of some educational institutions severely inhibit 
the provision of equal educational opportunities in violation 
of the civil rights statutes."^ OCR listed seven issues as 
"priorities" for FY 1991, all of which potentially concern 
elementary and secondary education: 

"1. Equal Educational Opportunities for National 
Origin Miruxity and Native-American Students Who 
are Limited-English Proficient, 

2. Ability Grouping That Results in Segregation on the 
Basis of Race and National Origin; 

3. Racial Harassment in Educational Institutions; 



4. Responsibilities of School Systems to Provide Equal 
Educational Opportunities .o Pregnant Students; 

3. ApiHopriate IdentiHcation for Special Education and 
Related Services for Certain Student Populations; e.g., 
"Crack Babies" and Homeless Children \^ith Handi- 
caps; 

6. Discrimination on the Basis of Sex in Athletics 
Programs; 

7. Discrimination on the Basis of Race in Admissions 
Programs and in the Provision of Financial Assistance 
to Undergraduate and Graduate Students."^ 

For FY 1992, OCR identified six **priority" issues, of 
which five potentially concern elementary and secondary 
schools: 

"] . Over Inclusion of Minority Students in Special 
Education Classes; 

2. Sexual Harassment of Students; 

3. Student Transfer and School Assignment Practices 
That Result in the Illegal Resegregation of Minority 
Students; 

4. Discrimination on the Basis of Race and National 
Origin in Student Discipline; 

5. Equal OppcHtunities for MincHities and Women to 
Participate in Math and Science Courses."*°^ 

OCR promises to develop "policy documents" and 
enforcement strategies concerning each of these "priority 
issues."***' It is recommended that OCR involve the regional 
offices and all potentially interested parties in developing 
these documents, that each statement include specific and 
detailed monitoring and enforcement strategies, and that OCR 
publicize these policies so thai all potentially afiected parties 
are fully aware of both the policies and the penalties for 
violating them. 



D. OCR'S POLrCY STATEMENTS 

Here again, OCR's professed intentions suggest that it 
may resume an active role in civil rights enforcement. On 
October 15, 1990, OCR issued two new policy statements 
focusing on specific areas of discrimination that had not 
previously received departmental attention (and that are 
among the FY 1991 **priority issues"). OCR first informed 
the Chief State School Officers that Section 504 requires 
recipients of federal education aid to identify and locate every 
qualified handicapped person in the recipient's jurisdiction 
who is not receiving a public education, and that this require- 
ment applies to any disabled homeless children and any 
disabled children of drug-addicted mothers.*^ In a sqjarate 
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letter to the Chief State School Officers, OCR also made clear 
that Title DC bars discrimination based on a student's preg- 
nancy, including discrimination in the provisicHi of health 
insurance or insurance benefits, and that ''fvegnancy must be 
treated as a justification tor a student's leave of absence for 
whatever period of time the student's physician finds is 
medically necessary, if Uie [school district] does not maintain 
a lea 'e policy for which a pregnant student is qualified."*^ 

Th^ pel' jy statements are important afHrmations of the 
law, but they notably fail to provide specific guidance for 
school districts, just as they £ail to assure monit(Hing or other 
enforcement activity. The statement on homeless children and 
the children of drug-addicted parents was not accompanied 
by any guidance as to strategies for identifying such children 
or how states and school districts should develop their own 
policies to cover these populations. N(x did the statement 
promise any OCR enforcement eflforts to ensure that the 
rights of handic2q)ped homeless children and children of 
drug-addicted parents would be protected. The statement on 
pregnant students similarly stopped short of providing 
concrete policy guidance and monitoring/ enforcement 
guarantees. 

Accordingly, it is recommended that OCR follow up these 
policy statements with data^^llection efforts to estimate the 
size of the populations covered, that OCR develop specific 
policy guidance for state and school district implementation 
of these Ixoad policy statements, provide technical assistance 
to the extent necessary, and embark on a program to m(Hiitor 
compliance with these newly articulated directives. It is 
further recommended that OCR follow up its policy state- 
ments with additional statements detailing these monitoring 
efforts and the enfwcement strategies OCR will pursue if it 
finds a violation. 

In addition, OCR has promised to release policy state- 
ments concerning attention-deficit disorder, in-school 
segregation, and the civil rights responsibilities of school 
systems and state agenci^ that are developing or implement- 
ing educational choice plans. Just as recommended for the 
policy statements already issued* it is recommended that any 
new policy statement include a data-collection component so 
that OCR can identify the population affected by the policies 
and the actual effect of the policies. It is also recommended 
that OCR woric with its regional offices and with interest 
groups in developing these policies, and that each policy 
statement provide concrete implementation guidance and 
stated, concrete monitoring and enforcement strategies. And, 
in addition, it is recommended that OCR publicize these 
policy initiatives so that state and local officials, students and 
parents, and all other interested parties are fuUy aware of the 
policies and OCR's intent to enforce them. 

In addition to the publicly issued policy statements, OCR 
has rsued internal guidance concerning interpretations of 
civil rights statutes.^^ These unpublished statements have 
significant policy implications, as they clarify some of the 
issues that OCR docs or does not believe constitute discrimi- 
nation under the civil rights laws. In result, it is recommended 



that OCR publicize these statements and make them publicly 
available. 



E. EDUCATIONAL OPPORTUNITIES FOR 
LANGUAGE MINORITY STUDENTS 

The problems of students with limited proficiency in 
English remain acute. Indeed, since the 1988 Repent, the 
problems, if anything, are more pressing. Strikingly, the 
Department of Education has made little progress in this area 
since the 1988 Report, although recent policy statements 
suggest that OCR may devote more attention and resources to 
the problems of the Imiguage-minority peculation. 



1. THE PROBLEM OF DATA COLLECTION 

One seemingly intractable problem is the difficulty of 
obtaining an accurate estimate of the number of school-age 
children whose first language is not English and ^ho have 
limited proficiency in English. The Department of Education, 
which is charged with estimating the limited-English- 
proficiency C*LEF') population, has not released an estimate 
of the number of LEP sttioents since 1986. That calculation, 
which reduced the Depanment's previous estimates by nearly 
two-thirds, was mired in controversy over the Department's 
decision to reduce the standards of English proficiency and 
over other methodological issues, and is widely regarded as 
an inaccurate assessment of the actual size of the LEP 
population.^* Other accepted, albeit crude, estimates suggest 
that I glish is the second language for one-sixth of all 
elementary and secondary sttidents, and that half that number 
— one-twelfth of all American sttidents — have limited 
proficiency in English.*^ In California, home to moi^ than 10 
percent of America s elementary and secondary sttidents, one 
of every four sttidents speaks a language other than English at 
home, and one of every six sttidents was bom outside the 
United States.^^ Moreover, Congress has expressly found that 
"[i]n the Nation's 2 largest school disaicts, limited-English 
sttidents make up almost half of all sttidents initially entering 
school at the kiiidergarten level.**'^ 

These sn^)shots do not provide a full picttire of the 
limited-English-proficiency population. The failure to 
develop an accurate data base should itself be a matter of 
national concern, as appropriate policies cannot be developed 
absent accq)table statistical measures of the size of the 
language-minority population. In result, it is again recom- 
mended that the Dqwrt^ of Education improve its 
estimates and projections of the LEP population. It is also 
recommended that the Departtnent work with individuals 
from language-minority communities, and with demogra- 
phers specially ttained to analyze language-minority popula- 
tions, in order to gather and analyze the statistical data. 
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X THE LACK OF ADEQUATE FUNDING 

The Department's continuing failure to develop an 
accurate estimate of the LEP pq[)ulation is indicative of its 
continuing failures in other areas of concern to language- 
minority students. Since 1968, when the Bilingual Education 
Act was signed into kw, the federal government's primary 
commitment to bilingual education has been mcwietary. Yet 
the funding for bilingual education programs has shrunk as 
the 1J5P population has mushroomed. In FY 1980, Congress 
appropriated $167 million under the Bilingual Education Act. 
In FY 1990, Congress jq^pn^ted $157.8 million for 
bilingual education grants, teacher training and support 
services. Congress also appropriated another $30 million for 
emeigency aid for refugees under a refugee assistance 
program that has since expired 

In result, the number of LEP students who receive 
assistance finwn federally funded bilingual education pro- 
grams has fallen since 1980. In FY 1981, mocc than 269,000 
students participated in Title VI programs. In FY 1990, 
despite the substantial growth in the needy population, only 
254,000 students were participating in those iH^ograms. TTiese 
relatively small numbers assume special significance in light 
of the fact that available funds support only one-third of the 
fundable grant prqwsals submitted each year. The result is 
that a substantial portion of the LEP student population may 
not be receiving the educational assistance it needs. 

Accorduigly, it is again recommended that the Department 
of EducaUon, together with the Congress, make adequate 
funding for LEP students a top priority. In the near-term, the 
Department should seek to lestcxe funding to inflation- 
adjusted FY 1980-81 levels. The Dq)artment should also 
develop a strategy for long-tem assessment of the needs of 
the LEP population and the funding level necessary to meet 
them over the long term. 



X THE PROBLEMS OF MISPLACEMENT AND 
DISCRIMINATORY TREATMENT 

One of the most disturbing recent trends concerning the 
LEP population is the placement of LEP students in special- 
education classes. As Congress expressed in the 1990 
amendments to the Education for the Udndxc&pped Act: 

"Studies have documented parent discrepancies in 
the levels of referral and placement of limited-English 
proficient children in ^ial education. The Depart- 
ment of Education has found that services for limited- 
English proficient students often do not respond 
primarily to the pupil's academic needs. These trends 
pose special ch^dlenges for special education in the 
referral, assessment, and services for our Nation's 
students from non-English language backgrounds."*^ 

In his response to written questions submitted at his 
confirmation hearings, Assistant Secretary Williams slated 
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that "[m]islabelling students w misplacing them in special 
education classes based on their limited proficiency in 
English would violate Title VI as well as Section 504 of tlie 
Rehabilitation Act of 1973. Thus, OCR should carefully 
examine all allegations of mislabelling or misplacement*'^*® 
"Williams has since publicly stated that OCR is studying the 
problem of over-inclusion of all minwities in specisl educa- 
tion and will conduct "comjMehensive compliance reviews" 
once investigative policies have been developed.*" 

OCR's new recognition of the problem of misplacement, 
and its stated commitment to treating misplacement as 
violative of both Title VI and Section 504, is potentially 
significant, as is the promise of future compliance reviews. It 
is recommended that OCR devote substantial effort to 
developing standards for such compliance reviews quicklj, 
that it aggressively pursue compliance reviews wherever 
warranted, and that it refer all violations found to the Depart- 
ment of Justice (or s^qjriate legal action. It is also recom- 
mended that the Dq)artment devote significant technical and 
training efforts to helping school districts overcome the 
problems of misplacement of LEP students in special- 
education classes. It is further recommended that the Depart- 
ment seek funding f(wr special-education classes geared 
toward LEP students so that LEP students who are properly 
placed in special-education classes may obtain an education 
appropriate to both their handicap and their language- 
minority problems. 



4. OCR'S POLICYMAKING AND 
ENFORCEMENT EFFORTS 

The plight of misplaced LEP students strongly suggests that 
OCR has to date been inattentive to tlie LEP population. This 
is made even more apparent by OCR's most recent Annual 
Report to Congress summarizing its compliance and enforce- 
ment activities. That sixty-three page document, covering 
OCR's FY 1990 activities, does not mention any compliance 
or enforcement activity focused on an LEP student, thereby 
indicating the relative lack of importance OCR publicly 
ascribed to the LEP population. Yet it is not the case that the 
LEP population is free from discrimination: numerous 
instances of in-school discrimination against LEP students 
have been recwded and brought to OCR's attention."^ And, in 
fact, during 1989, OCR conducted at least sixteen compliance 
reviews CLau reviews") to determine whether the school 
districts at issue were complying with the requu"OTients of Title 
VI concerning language-minority students."^ 

While sixteen ^t reviews are a demonstrably inadequate 
means of assessing discrimination against an estimated one- 
twelfth of all elementary and secondary students, there are 
other signs that OCR is refocusing attention on the problems 
of the LEPpopulauon. OCR's FY 1991-92 National Enforce- 
ment Strategy licts as its top priority ensuring "equal educa- 
tional opporbinities for national origin minority and 
Native-American students who are limited-English profi- 
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cienL""* The LEP enforcement strategy sets out nine 
activities that OCR jRtyposes to accomplish in the near term; 

— develq)ing and issuing "a definitive policy statement 
regarding the responsibilities of recipients under Title VI;" 

— developing "investigative guidance " including model 
investigative plans, (ex regional staff to foUow when investi- 
gating complaints or cmducting compliance reviews 
concerning LEP students; 

— publicizing OCR's policies to concerned groups and 
encouraging Title VI recipients to develop and disseminate 
internal policies; 

— providing technical assistance to help Title VI recipi- 
ents develop internal policies; 

— providing OCR regional legal and supervisory staff 
with training and policy workshops on investigative strategies 
and policy issues; 

— initiating a nationwide compliance review program; 

— publicizing the results of key OCR investigations, 
including details about the issues examined, evidence 
gathered, findings, and any corrective action taken; 

— conducting follow-up activities necessary to implement 
the enforcement strategy, such as monitoring corrective 
action plans and identifying additional compliance review or 
other aciivities that seem appropriate in light of OCR's 
experiences with a more aggressive enforcement program; 

and 

— coordinating DOE resources in developing research 
and other programs and its technical assistance activities.''^ 

This new enforcement suategy, if actually canried out, will 
maik a significant change in OCR's level of attention and 
commitment to the problems of LEP students. But the 
strategy, laigely focused on policy and guidance, does not 
stre^ action designed to correct and monitor violations. It 
thus does not fuUy realize the promise made by Assistant 
Seaetary Williams at his confirmation hearing, where he told 
the Senate Committee on Labor and Human Resources that 
und^ his leadership OCR would take an **active and aggres- 
sive role" in protecting the rights of language-minority 
students."* 

Accordingly, it is recommended that OCR reexamine the 
priorities reflected in its enfcxcement strategy and, in keeping 
with Assistant Secretary >^illiams' statements, stress compli- 
ance reviews and enfcxcement at least as heavily as policy 
guidance. It is also recommepuied that OCR jrovide states 
and school districts with ^)ecific guidance, rather than 
precatory instructions, concerning methods for meeting the 
needs of the LEP population. 

F. THE SPECIAL PROBLEMS OF 

STUDENTS WITH DISABILITIES AND 
RELATED ISSUES OF DISCRIMINATION 
REDRESSABLE UNDER SECTION 504 

More than 4.5 million children with disabilities are being 
educated in programs funded und^ the Education for the 



Handicapped Acl"^ That Act was recently reauthwized, with 
significantly increased authorization levels and extension of 
the law's protection to children with autism and traumatic 
brain injuries.^'* The new legislation also requires the 
Dq)artment of Education to seek notice and comment about 
auention-deficit disorder C*ADD") as a first stage in analyz- 
ing whether ADD should also be included as a handicapping 
condition under the Act''' The law further establishes a new 
grant program geared toward assisting in proper placement of 
children with serious emoticKial disturbances.'^ And the law 
adds new focus to early intervention on behalf of children 
with disabilities and to early-childhood education (ot them.'^' 

These changes promise expanded protections (or students 
with disabilities. Nonetheless, there remains a significant 
shortage of trained special education teachers and trained 
personnel aq)able of providing disabled students with 
education-related services. According to the Department of 
Education, during school year 1985-86 there was a shortage 
of 27,474 special education teachers needed to fdl vacancies 
or to replace uncertified teachers who do not meet state 
standards. This number may, in fact, understate the trained- 
personnel problem, as other estunates suggest that as many as 
30 percent of persons currently practicing in the special 
education field do not meet minimum state standards for 
special education personnel. McHeover, the i»oblem is 
growing: the National Center for Education Statistics reports 
that the number of special educators graduating from 
programs designed to prepare them for v/ork with disabled 
stu^nts fell 35 percent during the past decade.'^ 

Given this lack of qualified professionals in the special- 
education field, it is no wonder that school districts have been 
increasingly unable to identify s^pfminiate educational 
placements for children with disabilities. Under the Education 
for the Handic£9)ped Act, every handicapped child is entitled 
to a free s^ofxiate public education in the least restrictive 
setting possible. This guarantee is reinforced by Section 504 
of the Rehabilitation Act of 1973, as amended, which 
prohibits recipients of federal financial assistance £nom 
discriminating against otherwise-qualified handicapped 
persons on die basis of their disability.'^ Nonetheless, 
discrimination against students with disabilities remains a 
significant problem. 

In the 1988 Rep(xt, the Citizeas' Commission recom- 
mended, ifUer alia, that the Department of Education affrnn 
OCR's re^xxisibility for enforcement of Section 504 in the 
educational setting. As a ccvollary to this call for improved 
enforcement, the Commission also recommended substantial 
increases in funding for special-education jH-ograms, so that 
programs for persons with disabilities could approfmately 
expand and so that federal agencies could devote adequate 
auention to the problems of the disabled.^^ By its funding 
cut-oflf in response to Georgia's claim that Section 504 could 
not be used to enforce the rights of disabled students, see 
supra, OCR impliedly reaffirnoed its commitment to enforc- 
ing Section 504's guarantees to elementary and secondary 
school students. The other recommendations, however. 
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largely remain unheeded although, again, there are signs that 
enforcement efiforts may somewliat improve. 



1. COMPLAINTS AND COMPLIANCE REVIEWS 

At least since FY 1981, the majority of complaints filed 
with OCR, and the majority of OCR-initiated compliance 
reviews, have alleged ^nolations of Section 504. In FY 1989, 
the last year (or which it has released data, OCR received 
1,571 complaints alleging a violation of Section 504, 
amounting to 56 percent of all complaints filed*^ During that 
year, OCR closed 1J517 complaints, 47 percent of all 
COTipiaint closures.*^ Again during FY 1989, OCR initialed 
43 compliance reviews — 51 percent of all compliance 
reviews begun that year at elementary and sccoridary 
institutions — to determine whether elementary and second- 
ary schools were complying with Secii-^n 504*s requuements. 
At the same time, OCR closed 64 such reviews, or 54 percent 
of all compliance-review closures concerning elementary and 
secondary schools.'^ 

OCR's recofd concerning Section 504 enfiMwment is not, 
however, as iMright as these statistics may e^ppear. Fully one- 
tliird of the disability-related complaints to OCR in FY 1989 
were withdrawn prior to resolution.*" And mort than two- 
thirds of the closures reported by OCR resulted in a finding of 
"no violation" or no requirement for monitored, corrective 
action.*^ While there may legitimately have been no violation 
in those cases, the statistics are fully consistent with OCR's 
disturbing and sq^arently persisting pattern of encouraging 
complainants to withdraw their charges and of "resolving** 
complaints and compliance reviews by relying on promises 
of changed behavior, unaccompanied by follow-up enforce- 
ment efiforts by OCR or the courts. Anri , given OCR's failure 
to refer a single § 504 complaint for investigation and 
prosecution by the Department of Justice, its enforcement 
efforts must be regarded as less than comprehensive. 

These enforcement efforts, in sum, may not adequately 
secure disabled students with the freedom finom discrimina- 
tion guaranteed by Secticm 504. Accordingly, it is recom- 
mended that OCR cease resolving complaints and compliance 
reviews without requiring follow-up monitoring efforts. It is 
also recommended that OCR focus its attention on tracking 
down and resolving classroom-related violations of Section 
504, rather than simply focus on facilities-related problems, 
so that disabled students can realize the f ull value of the 
education and training provided under the Education fcH* the 
Handicapped Act 

2. THE PROBLEM OF OVER-REPRESENTATION 
OF MINORITIES IN SPECIAL-EDUC ATION 
CLASSES 

Congress has expressly found thau 

"More minority children continue to be served in 



special education than would be expected from the 
percentage of minority students in the general school 
population. Poor Afidcan-American children are 3.5 
times more likely to be identified by their teacher as 
mentally retailed than their white counterpart Al- 
though Afirican-Americans rqpiesent 12 percent of 
elementary and secondary enrollments, they constitute 
28 percent of total enrolhnents in special educadon.''^^ 

Accordingly, Congress stated, with respect to discre:' ^nary 
grant {Hograms funded under the newly reauthorized Educa- 
tion for the Handicapped Act, ''[g]ieater efforts are needed to 
prevent the intensification of problems connected with 
mislabeling and high dropout rates among mimnity children 
with disabilities.***'* 

Assistant Secretary Williams has himself recognized that 
''[n]ationwide minority children do i^pear to be overrepre- 
sented in special education classes.""*^ Over-inclusion of 
minmty students in q)ecial-education classes is listed as 
chief among OCR's stated **priority issues^ for FY 1992.*^ 
OCR's encouraging words must, again, be accompanied by 
specific guidance and ^)ecific enforcement strategies 
designed to eliminate the problem. Thus, it is recommended 
that OCR include withui these statements q)ecific policy 
guidance for the states and school districts, and specific 
enforcement strategies to ensure that the rights of handi- 
capped and racial mincMities are fully protected, including 
protection against improper designation as disabled and 
against imprc^r classification of actual disability. 

3. THE RIGHTS OF DISABLED STUDENTS 
UNDER PUBUC-PRIVATE "CHOICE* PLANS 

In 1990, Milwaukee, Wisconsin adopted a plan that 
permits up to 2,500 elementary and secondary school 
students to choose between public and state-subsidized 
private nonsectarian education. Eligibility (or the plan, which 
subsidizes up to $2500 of the cost cf private education, is 
based on family income. The subsidy is paid by a state 
api^oixiadon ''without commingling of Federal funds.''^^ 

After the plan was adopted, the Wisconsin Department of 
Public Instruction informed Milwaukee's private, nonsectar- 
ian schools that, inter alia, participating schools would be 
required to cert^ that they will comply with Section 504's 
prohibition against discrimination on the basis of handicap 
and that they will meet special-education requirements 
amounting to a ''free aiqiropriate public education'* for 
disabled students, as required under the Education for the 
Handici^q;>edAcL*^ 

A];q)arendy in re^nse to a request from certain state 
officials, Richard D. Komer, OCR's Deputy Assistant 
Seaetary for Policy, examirned whether the state had over- 
stated the l^al obligations that could be imposed upon 
private school participants in the choice plan. He concluded 
that the Education for the Handicq)ped Act does not apply to 
the Milwaukee Choice plan because disabled students would 
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be privately placed by virtue of parental choice, rather than 
placed by a public agency's determination that the private 
school offered the ^appropriate educational placement for the 
child He similariy concluded that Section 504, while 
applicable to the state and consequently to recipients of its 
funds, imposes only limited obligations on the schools 
participating in the choice plan and does not require the 
schools to provide a free approjHiate public education or to 
make significant accommodations to disabled students who 
wish to attend the private school. Rather, Section 504 ^lies 
only to the extent that it bars the private schools from 
excluding a handicapped student '''able to participate in tlie 
program with minor adjustments in the way the program is 
nonmally oflfered.'**^^ 

This determination is particularly significant in light of the 
Bush Administration's emi^asis on "choice" plans that 
pennit parents and students to identify the schools their 
students will attend: if , as the Komer memorandum suggests, 
OCR believes that parental "choice** means that disabled 
students will not be protected by the Educati(Hi f^ the 
Handicapped Act or the nwie rigorous elements of Section 
504, such choice plans will eliminate needed {Hotections for 
students with dis^ilities. Already a Wisconsin judge has 
relied on the OCR memorandum to hold that private schools 
participating in the choice irogram are not required to 
provide the same services for participating disabled students 
as are available in public schools.^^ Moreover, because the 



private school participants in the "choice" program need not 
meet the needs of handicapped students, the plan will 
potentially consign students with disabilities to a public 
school system while all others can fieely choose among the 
educational opportunities made available by the $2500 gi^t 
Accordingly, it is recommended ttiat OCR reexamine its 
views about the intersection between choice plans and the 
laws protecting disabled students, and in particular that OCR 
reevaluate the legal analysis — which was subject only to 
cursory internal review^* — underlying the Komer 
memcM^um*s conclusions. 



IV. Conclusion 

In sum, it may be too early to assess the Bush 
Administration's rec<»d of enforcing the civil rights of 
elementary and secondary school students. Administration 
officials have made encouraging statements professing 
renewed commitment to enfwcement efforts, and have taken 
some steps to make good on those promises. Yet the fact 
remains that neither the Division nw OCR has pursued the 
aggressive enforcement strategy necessary to transfonn 
rhetoric into reality. Only if the next two years bring concrete 
enforcement efforts wiU the Bush record markedly differ in 
its essentials from the record of inattention compiled during 
the Reagan years. 
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Chapter VI 

Update on Sex Discrimination in Education: 

The Bush Record 



by Ellen Vargyas 



I. Introduction 

Our analysis of the Reagan Administration's record 
regarding sex discrimination in higher education, One Nation, 
Indivisible: The Civil Rights Challenge for the 1990s at 152- ' 
65, found that record wanting. Despite demonstrated and 
wide^read problems of gender-bias in education — ranging 
from pronounced patterns of sex-segregation in vocational, 
technical and professional educatioi programs to pervasive 
problems of sexual harassment and employment discrimina- 
tion at all levels of education to endemic discrimination 
against girls and women in education-related athletics 
program — the Reagan Administration's recoid was charac- 
terized princip? ;y by efforts to cut back on the scope of laws 
prohibiting ge der discrimination in education and the failure 
to enforce efl,x;tively the laws which existed. We concluded, 
"[t]he bottom line ... is clear. The Reagan Administration 
'enforcement programs' are notable primarily for their failure 
to enforce. And the message to victims of discrimination is 
equally clear. The federal government is not there to helo." 
Id. at 163. *^ 

Based on our review of this record, we made the foUowing 
recommendations for the then-new Bush Administration: 

1. There must be public and vocal suppwt fw civil rights 
enforcement on the part of top Administration officials. 

2. Adequate resources must be devoted to assure aggres- 
sive enforcement of the civil rights laws. More specifically, 
the Administration must assure adequate staff and resources 
to: investigate, negotiate, and conciliate complaints; bring 
enforcement actions; and gaiher, analyze, and disseminate 
data. 

3. The Administration must assure that all agencies and 
departments within the government fiiUy carry out their civil 
rights obligations, including the promulgation of Title IX 
regulations. 

4. The Administration must effectively taiget compliance 
reviews, policy directives, and rulemaking activities to 
address not only violations of the law where enforcemc, 
activities have been undertaken in the past and where 
enhanced efforts are needed but also to include major 
emerging problem areas. 

5. Working with the Congress, the Administration should 
act to amend the civil rights laws to: repeal the abortion 



amendment to the CivU Rights Restoration Act; narrow other 
exemptions from Title DC coverage; and strengthen the 
Executive Order 11246, particularly in its enforcement 
mechanism. 

The experience of the first two years of the Bush Adminis- 
tration is, at best, only a marginal improvement over the 
confrontational anti-civil rights stance of the Reagan years. 
Initial promises of an administration mae open to and 
supportive of the enhancement of civil rights have fallen 
under the weight of the veto of the Civil Rights Act of 1990 
and the attack on minority scholarships, to give only two 
examples. As of this writing, none of our recommendations 
regarding sex-equity in higher education has been imple- 
mented or appears to be in the process of implementation. 
ITie following discussion will review the record of the Bush 
Administration to date in this critically important area. 

II. The Bush Administration Record 

A. THE OFFICE FOR CIVIL RIGHTS 

Perhaps the key barometer of any Administration's 
commitment to the eradication of gender-discrimination in 
education is t'^ leadership and support it provides to the 
Department of Education's Office for Civil Rights (OCR). 
OCR is chai^ged with the administrative enforcement of the 
principal federal statute prohibiting gender discrimination in 
education. Title IX of the Education Amendments of 1972 
20 U.S.C. §§ 1681 et seq} TiUe K, which prohibits gender 
discnmination in all education programs and activities 
receiving federal financial assistance, appUes, institution- 
wide, to the great majority of educational institutions and 
programs across tlie country. 

While Title DC may be enforced privately, OCR's role 
remains critical to a vital Title K. As a practical matter, 
administrative enforcement offers the only viable remedy for 
most Title DC claimants who do not have the resources to go 
to court Furthennorc, through its interpretations of the 
regulations, the guidance and technical assistance it provides 
to education institutions, and the compliance reviews it 
conducts, OCR has the potential to play a powerful role in 
developing and enforcing the law. 
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In spite of this cracial function, the Bush Administration 
did not nominate an Assistant Secretary for Civil Rights (the 
head of OCR) untU the spring of 1990. Its nominee, Michael 
Williams, was prompUy confirmed by the Senate ui late June, 
1990 — but this was a full year and a half into this 
Administration's term. Mr. Williams began his tenure on a 
posilive note, principally by developing lines of commumca- 
tion to the civil ri^ts community which had not existed for a 
decade. However, grave concerns were raised when he chose 
as his first poUcy initiative the highly controversial effort to 
eliminate minority scholarship programs. While the details of 
this extremely misguided initiative did not specifically 
address gender issues and are dealt with in other papers, two 
points are relevant to the questions at issue here. Fu^ it was 
yet one more example of this Administration's virtually 
reflexive antipathy to any fwm of affirmative action includ- 
ing efforts 10 achieve diversity in the woriq)lace or school- 
house; this has seiious ramifications for efforts to achieve 
gender-equity in educaUon. See, e.g., the discussion below 
regarding the President's message accompanying the sigmng 
of the Perkins Act. The fact that Mr. Williams was forced to 
back off somewhat from his original proposal does not alter 
this conclusion: the policy left intact is extremely confiismg, 
likely at direct odds with the mandate of the Civil R'ghLs 
Restoration Act and, at best, only postpones the attempt to 
eradicate virtually all minwity scholarship programs. 

Further, it is noteworthy for the fact that Mr. Williams 
made no effort to address — or even acknowledge — the 
problems presented by gender discri.nination in scholarship 
programs. Title K pennits colleges to administer certain 
gender restricted scholarships established pursuant to legal 
instnunents as long as there is overall balance in the scholar- 
ship program. OCR has not undertaken enforcement activities 
addressed at assuring compliance with this provision al- 
though anecdotal evidence suggests that these scholarships 
tilt notably toward males. Moreover, it is clear that at least 
two-thirds, and probably significantly mwe, of the hundreds 
of millions of athletic scholarship dollars awarded every year 
are intentionally restricted to young men. Despite the rhetoric 
in the campaign against minority scholarships OCR has done 
nothing to address or acknowledge this overt and widespread 
discrimination against women. 

In addition to minority scholarships, Mr. Williams has 
announced six other OCR priorities for 1991. TTie two which 
address gender issues include sex discrimination in athletics 
and discrimination on the basis of pregnancy. While these are 
both important matters and appropriate priorities for OCR 
enforcement, there is no indication that OCR is intending to 
devote any new resources to eradicating discrimination in 
these areas. Indeed, as of mid-January, OCR had no plan 
either in effect or under consideration to address pregnancy 
discrimination. It had sent a letter to chief state school 
officers reminding them of the regulatory prohibition against 
pregnancy discrimination, but that was all. 

Not only is a plan of action also lacking regarding athletics 
discrimination. OCR's current interpretation of Title DC's 
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prohibition against discrimination in this area is deficient. Its 
recently issued investigator's manual addressing discrimina- 
tion in education-related competitive athletics prog^s 
appears to protect many practices which are likely Tide DC 
violations. The Manual, which was issued without any 
consultation with outside persons or groups, reflects a 
surprising lack of familiarity with and understanding of many 
of the pressing issues in this area. A detailed critique of this 
Manual has been presented to OCR by the National Coalition 
for Women and Giris in Education with a request that it be 
withdrawn and revised. The request is pending. Until this 
issue is addressed, it is unlikely that OCR wiU make any 
serious progress in the effort to eliminate gender discrimina- 
tion in education- related athletics. 

Also of substantial cxxicem. virtually nodiing at all has 
been done to address or acknowledge the many important 
gender-discrimination issues in "non-priority" areas. No 
efforts, either through policy memoranda, targeted comph- 
ance reviews, technical assistance, or other available mecha- 
nisms, have been undertaken to develop the meaning of and 
enforce Tide DC regarding, for example: 

-wide^read sex segregation in vocational programs at all 
levels of education; 

- the limited access of girls and women to math, science, 
computer, engineering and related jwograms; 

- the broad use of standardized tests reflecting gender- 
differentials in scoring, ranging from college admissions tests 
to tests routinely used in connection with vocational educa- 
tion programs;* . 

- the availability of child care far students and potential 
students who arc low-income mothers; 

- die particular needs of Uie growing numbers of old» 
women returning to school. 

In addition to U>e serious pK)blems presented at Uie 
leadership and policy levels. OCR continues to suffer from a 
shortage of resources which has seriously curtailed its 
activities. OCR's FY 1990 budget was virtually the same as 
its FY 1985 budget was; given inflation this represented a 
substantial decrease in real spending power.' Its FY 1991 
budget of $48,404,600' represents a tong overdue increase 
but the funds arc still insufficient to do die job. While raw 
numbers of complaints and compliance reviews processed arc 
not the only — or necessarily die best — measure of OCR's 
perfonnance, these numbers arc. nonetheless, telling. OCR 
conducted only approximately thirty-two compliance reviews 
in FY 1990.' This is down dramatically from die 247 
compliance rcviews it conducted only two years ago.* 
Furthennorc. in FY 1990 OCR drastically reduced staff travel 
to investigate complaints, conduct compliance reviews, and 
provide technical assistance to institutions. Widiout tfie ability 
of its staff to undertake these activities in person. OCR's 
effectiveness was severely diminished. 

OCSC^ budgetary problems have also resulted in reduced 
staff levels which in turn have contributed to its decreased 
activities. OCR did not hire its full complement of allotted 
staff in any year fiom FY 1985 through FY 1989. Actual staff 
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fell from 913 full time equivalents in FY 1985 to only 789 in 
FY 1989. Final FY 1990 figures showed FTE usage of 815,« 
which represents an imiMiovement, but is still significantly 
below 1985 levels. The result of all these factors is that OCR 
has only a minimal presence in the education community. The 
message has been all too clear civil rights enforcement is not 
a priority. 

In sum, OCR's performance over the past two years has 
not, under any analysis, even begun to achieve the goals we 
set forth in Ond Nation, Indivisible: The Civil Rights Chal- 
lenge for the 1990s. While we continue to hope that a positive 
contribution toward much-needed civil rights enforcement 
will be forthcoming, the existing record is not promising. 



B. VOCATIONAL EDUCATION: THE 
PERKINS ACT 

In an action which could seriously impede the effort to 
eradicate the gender bias which pervades vocational educa- 
tion programs. President Bush chose to diiec'ly attack the 
limited sex-cquity set asides which Congress enacted as part 
of the 1990 reauthorization of the Carl D. Peridns Vocational 
Education Act While he signed the Aa into law, in his 
accompanying statement the President raised "constitutional" 
objections to the legislation's set-aside of funds to achieve 
sex-equity in vocational education programs, complaining 
that "such activities would, on their face, discriminate on the 
basis of gender."* 

This statement ignores the record, amply developed 
through congressional hearings and findings, of sex-discrimi- 
nation which permeates vocational education jrograms. This 
record shows that these programs have long been mariced by 
extreme patterns of sex-segregation with females concen- 
trated overwhelmingly in traditionally female — and 
traditionally low-paying — fields. Moreover, the uxord 
strongly supports Congress* view that without mandatory set- 
asides for programs to achieve sex-equity, little would be 
done to enhance the opportunities of girls and women in 
vocational education. Fairly viewed, the legislation and its 
history more than satisfy cument legal requirements regarding 
the showing which must be made by Congress in order to 
justify programs designed to aid the victims of discrimina- 
tion. 

The President's disregard of this record alwig with his 
virtual invitation to the states either to chaUenge or simply not 
comply with the full intent of the set-asides enacted by 
' Congress is extremely troubling. Congressional supporters of 
the Act have urged the President to refrain bom discouraging 
state implementation of the sex equity programs; the ultimate 
path which the Administration will take is not yet clear. 
Nonetheless, the President's statement reinforces his 
Administration's antipathy to programs seeking to eradicate 
the effects of past discrimination, regardless of how carefuUy 
supported and targeted they may be. 



ERIC 



C. THE CIVIL RIGHTS DIVISION 

The Civil Rights Division of the Department of Justice has 
taken on an important case in its challenge, under Title IV of 
the Civil Rights Act of 1964 and the Fourteenth Amendment 
to the United States Constitution, to the Virginia Military 
Institute's all male admissions policy in United States of 
America v. Commonwealth cf Virginia et al. Title IV gives the 
United States standing to file suit where a public college, 
such as VMI, has denied admission to a person or persons on 
the basis of race, color, religion, sex or national origin and 
such person or persons have filed a written complaint with 
the Attorney General 42 U.S.C. § 2000c-6.'» As of the writing 
of this paper, the case was in discovery with a trial date set for 
April, 1991. 

According to the Department of Justice, a similar case 
against the Citadel, a public, all male military institute in 
South Carolina is under consideration although ii iias not 
been filed. However, also according to the Department of 
Justice, no other gender discrimination in education cases 
have been brought and none are under consideration. It must 
be a critical priority to expand the Department of Justice's 
enforcement role in this area. 



D. WOMEN'S EDUCATIONAL EQUITY ACT 
PROGRAM 

The Women's Educational Equity Act (WEEA) is the only 
federal program which provides funds to promote educational 
equity for women and girls, particularly those who suffer 
from multiple discrimination, bias or stereotyping, and to 
provide assistance to enable educational agencies and 
institutions to meet the requirements of Title DC. WEEA was 
fimded to a level as high as $10 million in 1980. It received 
only $2.1 million in FY 1990 and $1,995 million in FY 1991. 
The jwactical result is that this Administration has no 
meaningful role in the development and dissemination of the 
tools necessary to achieve sex-equity in education. This is 
particularly troubling given the Administration's effort to 
represent education as one of its highest priorities. 



E. OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS 

The Department of Labor's Ofiice of Federal Contract 
Compliance Programs (OFCCP) has responsibility for 
enforcing Executive Order 11246 which bans employment 
discnmination by federal contractors on the basis of sex as 
weU as other criteria. Many coUeges and univereities arc 
federal contractors within the meaning of the Executive Order 
and arc therefore covered by its proscription against discrimi- 
nauon. As wc discussed in the previous article, OFCCP came 
under serious criticism by the Inspector General of the 
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Department of Labor in a 1988 report for its failure to 
properly enforce the law. There are erKX)uraging indications 
that OrcCP is currently taking a more active enforcement 
role including a highly visible enforcement action against a 
majw univCTsity. However, it is still too early to offer a 
definitive analysis of whether OPCCP has overcome the 
well-documented deficiencies of the immediately preceding 
years. 

F. CIVIL RIGHTS ACT OF 1990 

Employment disciimination continues lo be an exceed- 
ingly unfortunate fact of life for women who wwk — or seek 
to woric —at all levels of our educational system. The 
Administration's veto of the Civil Rights Act of 1990, 
discussed in detail in Chi^ IV of this repwt, directly 
undermines their struggle to be considered fairly, on tlieir 
merits, for employment opportunities. The veto, which 



outweighs any limited progress on < ivil rights enforcement 
which may have been made elsewh xe, signals a return to the 
anti-civil rights stance of the Reagan years. 



III. Conclusion 

In conclusion, we restate the recommendations we made 
over a year ago. The Administration must offer high-profile 
and public support fw civil rights enforcement and then back 
up those words with actions. It must devote the necessary 
resources to enforcement and allocate them in the most 
effective fashion. It must assure that, nearly twenty years after 
Title IX*s enactment, all federal agencies finally honor their 
enforcement obligations, and it should take the steps identi- 
fied to improve the relevant civil rights laws. 

The current Administration still has the time and opportu- 
nity bcfoc it to achieve these goals. It remains to be seen 
whether it has the will. 
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Chapter Vn 

Minority Access to Higher Education, 1988-1990 

byJayP.Heubert 



I. Introduction 

Since the publication of One Nation, Indivisible, minority 
access to higher education has been affected in significant 
ways by legal developments and political and demographic 
trends. This chapter updates statistics on minority access 
provided in Ch2i)ter VI of One Nation, Indivisible. It also 
addresses the following areas, in which there have been 
important recent developments: higher-education desegrega- 
tion, racial harassment on college campuses, minority 
scholarships, and OCR investigations into possible bias 
against Asian- Americans in college admissions. 

Many of the developments described below are troubling. 
With support fiom the Bush Administration, efforts to 
desegregate public systems of higher education and to 
impiove educational opportunities at traditionally black 
public postsecondary institutions have been legally under- 
mined. At the same time, racial harassment and Bush 
Administration fn-onouncenoents on minority scholarships 
threaten minori^ access to equal education at traditionally 
white colleges and universities. 



IL Statistical Trends 



A. HIGH SCHOOL GRADUATION RATES 

Between 1986 and 1988, high school graduation rates for 
white students remained constant at 82.3 perftnt, while those 
for blacks declined slightly (from 76.0 percent to 75. 1 
percent) and those for Hispanics fluctuated (from 59.9 
percent in 1986 to 61.2 percent in 1987 to 55.2 percent in 
1988).' Interestingly, the American Council on Education 
(ACE) reported in 1989 that the continuing discrepancies 
between white, black and Hispanic high school graduation 
rates "corresponded more to family income than to race/** 

Taking a longer view, between 1976 and 1988 high school 
completion statistics for whiles and Hispanics were virtually 
unchanged, while those for blacks showed a 7.6 pciventage 
point increase, from 67.5 percent to 75. 1 percent^ This 
increase seems significant, particularly considering that 
virtually every state increased its graduation re^uiiemenis. 



whether through minimum competency tests or additional 
required courses, during the period in question. At the same 
time, a black-white discrepancy of 7.2 percentage points still 
remains, which warrants renewed efforts to encourage 
minority students to complete high school. 

B. COLLEGE GOING RATES 

After years of decline, black college going rates increased 
between 1988 and 1990, according to figures released by the 
U.S. Department of Education. Between 1982 and 1986, 
black enrollment had fallen 5.4 percent at private colleges 
and 4.6 percent at public institutions. Between 1986 and 
1988, however, black enrollment rose by 7. 1 percent at 
private institutions and by a mac modest 0.2 percent at state 
schools. This trend was confinned by the United Negro 
College Fund, which reported an increase of 5.0 percent for 
its 4 ] member institutions during the same period.^ 

Though the United Negro College Fund said that its 
increase was produced by equal numbers of black men and 
women, overall the increase was far greater for black women 
Uian fw black men.^ This is consistent with earlier repwted 
patterns,^ and supports the view that more must be d(Mie to 
make college a viable option for black men. 

Experts attributed much of the rise in black college going 
rates to aggressive recruit;nent and university-operated 
tutoring, guidance and mentoring programs for pro^tive 
minority zpf\km\s. Another factor frequently mentioned was 
increased financial aid for minority students. Many institu- 
tions say that "Itjhcy have ...expanded their student financial 
assistance programs to make up for a shrinkage in Federal 
[student aid] budgets of Jhe 1980s.''' Richa. J Rossej-. 
president of the National Association of Independent 
Colleges and Universities, whose members showed ihe 
greatest increases in minority enrollment between 1986 
and 1988, reported tiiat "independent colleges and universi- 
ties had doubled their financial assistance to students since 
1980" compared to an increase of only 9 percent between 
1970 and 1980.* This emphasis on financial assistance is 
hardly surprising, since researchers have confumed the link 
between financial aid and minority enrollment' Given tiiis 
link, the federal government's recent pronouncements on 
minority sciiolarships (see section 4 below) are somewhat 
ominous. 
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C. EARNED DEGREES 

Tlie rates at which minority students earn undergraduate 
degrees remain quite low. Foe example, as of 1987, the latest 
year foe which statistics are now available, blacks constituted 
9.2 percent of all undergraduates but received only 5 .7 
percent of all baccalaureate degrees; and Hispanics consti- 
tuted 5.3 percent of all undergraduates but received only 2.7 
percent of all baccalaureate degrees.'^ 

Moreover, some minority groups earned a smaller sliare of 
all degrees than in the past At the baccalaureate level, for 
example, blacks constituted 6.4 percent of degree recipients 
in 1976 but only 5.9 percent in 1985 and 5.7 percent in 1987. 
Hispanics constituted 2.7 percent of bachelor's degree 
recipients in 1987, a figure unchanged since 1985. Among 
minority groups, only Asian- Americans garnered a greater 
share of bachelor's degrees than in pievious years." Trends 
were similar at the master's degree level.'^ At the docttral 
level, there were modest increases fw Hispanics and continu- 
ing, though modest, declines for blacks-" One positive sign is 
in the first-professional degree category, where there were 
substantial increases in the numbers of blacks. Native 
Americans and Asian- Americans earning degrees; there was a 
slight decline, however, in the number of first professional 
degrees earned by Hispanics.'* 

Many of these statistics demons'irate a continuing and 
critical need for programs and initiatives to improve retention 
rates for minority students. 



D. DEMOGRAPHIC TRENDS AFFECTING 
HIGHER EDUCATION 

Demographers predict declining college enrollments for 
the remainder of this century. If they are correct, many 
postsecondary institutions may attempt to increase their 
enrollments by improving their minority recruitment and 
retention efforts. 

The demographic trends seem clear. The number jf 
coUege-aged students (18-22) declined by 14 percent between 
1979 and 1989 and will decline by another 17 percent in the 
next three years.*^ The pool of nontraditional college students, 
those aged 25 to 35, will also go down by 8 percent in the 
next decade.'* Further, there are increasing numbers of 
minwity students in the U.S., whose college going rates 
remain well below those of whiles; thus "tlie potential college 
population is less likely io attend institutions of higher 
education than in years pasL"'^ "In short," said one commen- 
tator in 1990, "the next three years could be the worst time 
for higher education in this century, except foe the two world 
wars and the Depression. The rest of the decade 
promises...little respite.''" 

Where will colleges and universities fmd the students 
upon v'hom their very existence depends? One possible 
approach is to try to increase minority enrollments. If high 



school graduation rates and college going rates for blacks and 
Hi^ics could be raised to the same levels as (or whites, 
there would be over 315,000 additional college students, 
enough to counteract most of the predicted declines described 
above.'' This suggests that colleges and universities may now 
have an additional incentive — sclf-iweservation — to recruit 
and retain more minority students. Higher education institu- 
tions may also have new incentives to help improve elemen- 
tary and secondary educational oppcvtunities for blacks, 
Hi^)anics and others. 



Ill Higher Education Desegregation 

In the states that have operated illegally segregated piiblic 
systems of higher education, desegregation has been a critical 
means of securing equal opportunity for minority students, 
especially blacks. Remedies obtained through litigation or 
administrative action typically have included measures to 
increase the presence of minority students, faculty members 
and administrators at traditionally white institutions 
CTWIs"). They have also included steps to enhance the 
academic prc^grams, facilities, faculties and fmances at 
traditionally black institutions CTBIs*0. Such enhancement 
serves both to improve educational opportunities for minority 
students who attend TBIs and to auract white students to TBI 
campuses. 

Unfortunately, recent developments pose a threat to higher 
education desegregation efforts. 

A- THE >ID>»MS LITIGATION 

First, in June of 1990, a unanimous panel of the U.S. 
Court of Appeals for the District of Columbia dismiss:ed the 
landmark Adams case for lack of standing.^ Through Adams, 
plaintiffs represented by the NAACP Legal Def ew^e and 
Educational Fund have sought since 1970 to compel the 
federal government to enforce Title VI of the Ci vil Rights Act 
of 1964 by cutting off federal funds to illegally segregated 
public university systems. 

In support of its claim of standing, the Legal Defense 
Fund argued that the only meaningful mechanism for 
enforcing Title VI was through a suit against the federal 
government, since suits against each state in question were 
too costly and time-consuming. The court disagreed, asserting 
that ''[sjuits directly against the discriminating entities may be 
more arduous, and less effective in providing systematic 
relief, than cmtinuing judicial oversight of federal govern- 
ment enforcement But under our precedent, situation-specific 
litigation affords an adequate, even if imperfect, remedy.*"^* 

This decision means that potential plainti£fs have no 
choice but to sue individually each state that they believe to 
be out ofcompliance with Title VI. It also means that there is 
no way to ensure that the federal government discharges its 
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legal duty to enforce Title VI. These developments arc 
troubling given the great costs and other difficulties of 
mounting litigation against public systems of higher educa- 
tion and the federal government's condiiuing reluctance to 
enforce Title VI vigorously.^ 

B. JUDICIAL INTERPRETATIONS OF THE 
DUTY TO DESEGREGATE: AYERS V. 
ALLAIN 

Even more serious is the recent decision in Ayers v. Allainy 
in which the Fifth Circuit Court of Appeals, rejecting the logic 
that has fomied the basis of virtually every hij^er educatioi 
desegregation remedy since Adams, ruled en banc that a stale 
satisfies its duty to desegregate a previously segregated system 
of public ed-cation merely "by dis(X)ntinuing prior discrimina- 
tory practices and adopting and implementing good-faith, race- 
neutral policies and procedures.'*^ 

This 9-5 decision (with Judges Goldberg, Johnson, Politz, 
King and Higginbotham dissenting) expressly rejects the 
application to higher education of the standard set forth in 
Green v. School Board of New Kent County,^ under which a 
racially dual system of public education must be dismantled 
and its vestiges eliminated "root and branch.''^ It is based 
instead on Bazemore v. Friday^ in which the Supreme Court, 
54, ruled that an all-white 4H club at a previously segregated 
university was not a vestige of state-imposed segregation since 
individual students decide on a purely voluntary basis whether 
to join. Both the defendants and the Dq>artment of Justice, 
plaintifif-intervenor, argued for application oi Bazemore. (In 
early 1991, however, the Justice Department i^parently 
modified this posidon, and now seeks some middle ground 
between Bazemore and Green) 

T\\t Ayers majority reasoned that student enrollment 
decisions in Mississippi are likewise entirely voluntary, and do 
not constitute a continuing vesdge of slate-imposed segrega- 
don. unless the state of Mississippi sdll discriminatorily 
prevents students from enrolling at the public universities of 
their choice. Finding that student enrollment decisions are not 
produced by current discriminatory conduct on Mississippi's 
part the Court of Appeals held that Mississippi's system of 
public higher education is in full COTipliance with the Equal 
Protection Clause and Title VI. Accordingly, the case was 
dismissed outright. 

V^t Ayers court reached this result even though, at time of 
uial in 1986: 

_ More than 99 percent of white students were enrolled at 
five TWIs and over 7 1 percent of black students were enrolled 
at three TBIs; 

— Standards for freshman admission still in efTect had been 
adopted with discriminatory intent days after James Meredith 
sought admissiwi to Ole Miss in 1962; 

— More than 97 percent of faculty members at TWIs were 
white, compared with less than a third at TBIs; 

— Faculty salaries, and the proportion of faculty members 
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possessing terminal degrees, were significantly higher at TWIs 
than at TBIs; 

— The five TWIs operated a total of 213 masters degree 
programs, 65 specialist programs and 110 doctoral programs, 
compared with 23 masters programs, 1 q)ccialist program and 
no doctoral programs at the three TBIs; and 

— Per pupil expenditures at TWIs were 41 percent higher 
than those at TBIs, with far higher discrepancies in earlier 
years." 

Indeed, most of these statistics were not even mentioned in 
the en banc decision;" the majority apparently considered them 
irrelevant once it found that no cunent state policy or practice 
discriminatorily influences student enrollment decisions.** 

Ayers is flatly inconsistent with every other decisiai in which 
a court has considered whether Bazemore or Green applies 
where previously segregated postsecondaiy institutions remain 
racially identifiable." In United States v. State of Louisiana, for 
example, the three-judge district court (including Judge Wis- 
dom) rejected the view that students have a wholly free choice in 
deciding whether to attend TWIs or TBIs against a background 
of state-in^)osed segregation and unequal state support, 
especially where the state has deliberately fostered program- 
matic duplicati(Mi between proximate TWIs and TBIs." In 
addition, both the Louisiana court and the Sbcth Circuit in Geier 
said that by its very inqjortance highe- educatiwi is more like 
elementary and secondary education (subject to Green) than like 
membership in an extracurricular club (subject to Ba,'.emore).^ 

If the duty of a state once segregated by law is only to 
abandon its discriminatory purpose and eliminate foreial barriers 
to desegregation, virtually cveiy state will be found to have 
discharged its obligations under the Fourteenth Amencment and 
Title VI. Indeed, within weeks of Ayers the district coul in the 
Louisiana liigher education desegregation case, believing itself 
to be bound by the Filth Circuit's holding, reluctantly dismissed 
that case," in which extensive orders had been issued only 
recently.'* Should the Ayers standard becomes the law of the 
land, higher education dcsegregadcm effots in the U.S. will 
likely draw to a close. 

The private plaintiff's in Ayers, represented by Northern 
Mississippi Rural Legal Services a.xi the Center for La w and 
Education, have petitioned for Supreme Court review. The case 
appears to be "c<rr/worthy"; the issue it presents is one of great 
importance and one on wWch the lower courts liave been 
divided.'* The Dq)artment of Justice now supports the petition 
for Supreme Court review and will apparenUy take a legal 
position falling somewhere between Bazemore and Green. 
Should the Supreme Court agree to review Ayers, any decision it 
reaches will have broad significance for all desegregation efforts 
in higher education. 

C. IMPACT OF THE CIVIL RIGHTS 
RESTORATION ACT 

One development favorable to effective higher education 
desegregation has been the enactment, over President 



Reagan's veto, of the CivU Rights Restoration Act 
("CRRA").^ After the Supreme Court's 1984 decision in 
Grove City v. Bell,'^ at least one court of appeals had dis- 
missed Title VI claims in a higher education desegregation 
case because the plaintiffs had not specified which of the 
defendants* programs received federal funds directly. The 
case in question arose in Alabama*^ 

Since enactment of the CRRA, with its provisions on 
institution-wide coverage, however, the Alabama case has 
gone forward and the program specificity issue has not been 
an obstacle to relief in higher education desegregation cases 
in other states involved in litigation, such as Loiiisiana and 
Mississippi.^ In all three cases, moreover, the courts have 
either expressly ruled or simply assumed that the CRR A 
applies rctroxtively to actions of the defendants that occurred 
before the statute's enactment^ 



IV. Racial Harassment on Campus 

Another issue affecting minority access to higher educa- 
tion is racial harassment 

A. THE SCOPE OF THE PROBLEM 

There have been serious incidents of racial harassment at 
college campuses in all regions of the country; 

At the University of Connecticut eight Asian- Ameri- 
cans on their way to a dance were harassed by students who 
spit on them and called them "Oriental faggots/**^ 

At Arizona State University, several black students 

were surrounded by fraternity members who hurled such 
racial epithets as "fiick you. nigger " "coon** and 
"porchmonkey." Later, two black students were beaten by 
members of the same fraternity until police arrived aiid took 
the black students into custody^ 

— At Wesleyan, a dirJing room at the Center for Afro- 
American Studies was spray painted with racial slurs and 
threats*^ 

— At Emory University, a black student found racial 
epithets scrawled in her dwmitory room and her stuffed 
animals ripped apart^ 

Other campuses where racial incidents have been reported 
include the University of Massachusetts, the Citadel. Smith 
College. Brown University, the University of Michigan, the 
University of Wsconsin and the University of Florida.^ 
According to the National Institute Against Prejudice and 
Violence, more than 300 colleges and universities have 
reported recent incidents of racial harassment or violence.^ 
The Carnegie Foundation for the Advancement of Teaching, 
citing racial harassment as evidence of an overall iecline in 
standards of civDity. issued a report in 1990 asserting that the 
fabric of campus life was in tatters 

Racial harassment causes a variety of serious harms. First, 
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it can wound its victims deeply, deny them equal access to a 
college education, and deny them the opportunity to partici- 
pate fully in the life of a college conununity.^ Harassment 
can also undermine efforts to achieve racially diverse 
faculties and student bodies. At Dartmouth College, a 
professor long the target of attacks by student members of the 
Dartmouth Review finally resigned, leaving fewer black 
faculty members there than at any time in recent histcM7. 
Student enrollments have also been affected, at Dartmouth 
and elsewhere; the New York Times reports that "[rjecent 
cases of racial harassment on the nation*s campuses and a 
general attnosi^ere of racial tension have become increas- 
ingly impwtant factors in the decisions made by many black 
parents about where to send their children to 
college....inducing more families to send their children to 
histCHically black colleges to avoid tiie issue altogether.***' 

B. OCR'S RESPONSE 

In September of 1990. shortly after assuming office as 
Assistant Secretary of Education for Civil Rights. Michael L. 
Williams announced that OCR would soon begin to focus its 
compliance reviews on several issues, among them racial 
harassment on college campuses.** Several months later, even 
as critics doubted whether OCR possessed either the commit- 
ment or the necessary resources, Williams renewed his 
pledge, announcing that OCR would "draft policy statements 
on each...priorit[y] to provide guidance for institutions and 
federal investigators."*' To date there has been no indication 
of what provisi(Mis a policy statement on racial harassment 
might contain. 

0. INSTITUTIONAL RESPONSES 

There arc many ways in which institutions, by educational 
means and by example, have addressed racial harassment 
One has been to condemn it when it occurs, on campus or off. 
Another has been to create q)portunities. in and out of class, 
for students and others to discuss and resolve potential racial 
conflicts. A third has been to offer a curriculum that reflecis 
and respects the contributions and concerns of minority- 
group members. A fourth has been to encourage the use of 
pedagogies that promote active class participation by all 
stiidents. Yet another approach has be^ io increase minority 
representation among student bodies, faculties and adminis- 
trative staffs. 

Many instiUiUons also address racial harassment by 
prohibiting and punishing it in some or all of its forms. It is 
fairly common, for example, for institutions to enforce rules 
that prohibit physical assault, physical intimidation, physical 
obstruction of free movement, and damage to property, 
whether or not such conduct is nK>tivated by racisd animus. 
Such rules could be grounds for discipline in most of the 
situations described in section A above. 

Some institutions also penalize students who engage in 
purely verbal harassment of other members of the campus 
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community. By late 1989 some fifteen institutions had moved 
to adopt penalties covering racial and other abuse tttat is 
purely verbal." For example: 

- The University of Michigan until recently prohibited in 
academic buildings *'any expression that stigmatizes or 
victimizes an individual on the basis of race, ethnicity, 
religion, gender [or] sexual preference...or that threatens or 
foreseeably interferes with a student's education or other 
campus related pursuits."^^ 

- The University of Wisconsin punishes students "for 
racist or discriminatcxy comments, epithets or other expres- 
sive behavior directed at an individual...if [they] intentionally 
demean the race, religion, color, sex, creed, disability, sexual 
orientation, national origin, ancestry cr age of the 
individual...and create an intimidating, hostile or demeaning 
environment for education, university-related woric or other 
university-authcMTzed activity.'*^ 

- Stanford University forbids its students to use "speech or 
other exi»^on'' that is "intended to [directly] insult or 
stigmatize an individual or a small number of individuals on 
the basis of their sex, race, color, handicap, religion, sexual 
orientation or national and ethnic origin.^^ 

- Harvard College, while generally preferring to censure 
rather than censor offensive speech, nonetheless asserts the 
authority to punish student speech or behavior that, on a 
continual basis, shows "grave disrespect for others" because 
of their "race, gender, ethnic group, religious beliefs, or 
sexual orientation.'*^ 

- The State University of New York at Buffalo notes on a 
student's transcript his or her use of racist language, and alerts 
IH'ospective employers and (for would-be lawyers) the bar 
association.^^ 

Of the schools that do punish verbal abuse, some prohibit 
only "direct, intentional, verbal assaults, personal confronta- 
tions where angry or hateful epithets are hurled at particular 
students.'*^ This defuiition loosely parallels that of "fighting 
words," which are not constitutionally protected (see 
section D). 



D. LEGAL ISSUES 

Institutional efforts to punish racial harassment raise 
several legal issues for postsecondary institutions. 

The most important is whether universities abridge fre^ 
speech rights when they discipline students for racial abuse. 
Under the First Amendment to the U.S. Constitution, public 
universities'' are firee to adopt reasonable rules of conduct as 
long as the rules are not aimed at suppressing or punishing 
expression of particular ideas. Thus the Constitution imposes 
few limitations on the authority of public institutions to 
discipline students who engage in assault, physical intimida- 
tion or destruction of prc^rty. 

When a public university prohibits racially abusive 
expression, however, it plainly does seek to punish or 
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suiq^ess speech based on content A federal district court 
employed such logic in strildng down a policy of the Univer- 
sity of Michigan under which students could be punished for 
"stigmatizing or victimizing"* individuals or groups on the 
basis of race or other criteria" 

But the First Amendment is not absolute, and some 
scholars maintain that certain regulation of verbal harassment 
is Constitutional.^^ Among their arguments are these: 

— In its (pinions on obscenity, the Supreme Court has 
recognized that some expression is so worthless and/or so 
offensive to others as to warrant no Constitutional protection; 
the same should peitiaps be true for racial epithets and other 
grossly offensive verbal abuse. 

— In its (pinions on defamation, the Supreme Court has 
ruled that it is £^opriate to balance rights of expression 
against the interests of an individual whose reputation is 
injured by false statements; courts could extend similar 
protection to members of groups that are defamed^ 

— The Supreme Court has ruled that "fighting words" — 
"words that by their very utterance inflict injury or tend to 
incite an immediate breach of the peace" — are not protected 
by the First Amendment This exception may cover some 
face to face racial harassment as well.^^ 

— Content-based suppression or punishment is permis- 
sible where the expnession in question "is directed tt) inciting 
or producing imminent lawless action and is likely [to do 
so]."** In the education context, such suppressicHi or punish- 
ment is permissible where the expnession "is likely to cause 
imminent and substantial disruption of the school or infringe 
the rights of others.'"*^ Some verbal harassment may be 
punishable under this standard. 

— The Supreme Court has ruled that Title VU of the Civil 
Rights Aa of 1964 forbids sexual harassment — including 
verbal harassment — that creates a hostile work environment, 
and that employers are often liable for such harassment** A 
similar argument can be made for racial harassment on 
campus, and for an institutional duty to prevent or halt it 

— The Equal Protection Clause requires public institu- 
tions to provide equal educational opportunity to their 
minority students. If racial harassment denies equal opportu- 
nity, there is a potential conflict between an institution's 
obligations under the First and Fourteenth Amendments, 
which can only be resolved by balancing competing interests 
rather than by regarding either as absolute.*^ 

Other scholars disagree, of course, and ultimately the 
Supreme Court will have to resolve these constitutional 
questions. 

Nor is free speech the only legal issue tliat racial harass- 
ment cases can raise for postsecondary institutions. Two 
lawsuits were filed, for example, when DarUnouth College 
sought to discipline student members of the Dartmouth 
Review accused of having intimidated and verbally harassed a 
black professor in his classroom. 

The first, filed underTide VI and Section 1981, alleged 
that Dartmouth's decision to discipline the students consti- 
tuted discrimination based on race since they would not have 
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been disciplined but to the fact that the professor was black 
and they were white. The Court of Appeals for the First 
Circuit dismissed their claim." 

The second suit, brought in state court, asserted that 
Dartmouth had breached its contractual obligations by 
violating an institutional rule that guarantees students ''due 
process of Inw" in school disciplinary jroceedings. The 
students argued, among other things, that a Dartmouth dean 
could not judge impartially the disciplinary charges against 
Lhem once Dartmouth's president had publicly condemned 
the conduct in question. The state court was sympathetic.^ 
This suggests that when senior administrators omdemn acts 
of racial harassment on campus — as tiiey must — steps 
should also be taken to protect tiie integrity of school 
disciplinary proceedings; such steps could include recusal of 
key administrators and/w q^intmcnt of outside hearing 
officers to consider disciplinary charges. 

E. EXTRALEGAL CONSIDERATIONS 

Even if the courts eventually rule tiiat universities may 
punish verbal abuse, it will remain (oc institutions to decide 
whether tiiey wish to do so. There has been a national debate 
on tiiis question. 

Those who q)pose punishing verbal abuse contend tiiat 
college campuses should be seen as ''sanctuar[ies] in which 
knowledge and trutii [nuy] be pursued — and imparted — 
witii impunity, no matter how unpopular, distasteful, (X 
politically heterodox tiie process [may] be.**^ Otfiers fear tiiat 
minority voices will be among tiie flrst to be stilled if 
universities begin to punish speech tiiat trustees or adminis- 
trators deem demeaning or deeply offensive.^' 

Proponents of rules punishing verbal abuse focus on tiie 
hanms tiiat result when verbal harassment ''interferes wiUi tiie 
abused students* ability to soidy and leam, undermines tiieir 
self-respect and leads to feelings of defensiveness, anger, 
shame, helplessness, and to a witiidrawal from campus 
activities.*^ They believe, moreover, tiiat vigwous debate is 
undermined nUher tiian served by racially abusive speech, 
since robust debate is most likely to occur in an atmosphere 
free of intimidation and abuse. From tiiis perspective, campus 
rules punishing ''hate q)eech'' botii protect tiie potential 
victims of abuse and iromote tiie free exchange of ideas. 

In part because tiiese are difficult issues, institutions may 
wish to employ a variety of strategies for preventing racial 
harassment and ensuring equal q)pcrtuni^ on campus; some 
of tiiese are described at tiie start of section C. Whetiier or not 
a school elects to punish verbal abuse, such apfxoaches can 
help prevent racial harassment and demonstrate an instiui- 
tional commitment to equal oppcxtunity. 

V. Minority Scholarships 

In December 1990, Michael Williams, Assistant Secretary 
of Education for Civil Rights, asserted tiiat postsecondary 
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institutions tiiai receive federal funds violate Tide VI if tiiey 
award scholarships for which only minority students are 
eligible. In so doing, Williams reversed a longstanding OCR 
policy, adcqpted in 1972 and reaffirmed several times since 
tiien, under which such scholarships are permissible if (a) a 
university is not adequately serving members of a particular 
racial (x nationality groiq) and (b) the mincxity scholarship 
program ''does not limit nonminority students from applying 
and qualifying for tiie mdyx prc^rtion of financial assistance 
administered by tiie school.*'" Un March 1991, Lamar 
Alexander, tiie new Secretary of Education, witiidrew OCR's 
new policy pending review. He urged colleges to maintain 
tiieir minority scholarship programs in tiie mterim.] 

^tiliams initially raised tiie issue in a letter to tiie director 
of tiie Fiesta Bowl, a i^vately sponsored footixall game held 
annually. Fiesta Bowl officials had announced a plan to 
donate $100,000 to each team participating in 1990, to be 
used to fiind scholarships fcx* minority students. The Williams 
letter acknowledged tiiat tiie Fiesta Bowl, as a private entity 
receiving no fed^ financial assistance, was not subject to 
Tide VI and was finee to award ''race-exclusive" scholarships 
directiy to students at the participating universities. It also 
asserted, however, tiiat tiie two universities, which do receive 
federal funds, would violate Tide VI if tiiey "receive[d] or 
disperse[dr' [sic] such funds, or assisted tiie Fiesta Bowl 
directiy or indirectiy In its effort to award such scholarships.^^ 
The letter went on to suggest tiiat tiie Fiesta Bowl consider 
changing tiie scholarship fund "fixxn a race-exclusive 
program to...a pn^gram in which race is con&ick^ a positive 
factor amongst similarly qualified individuals."^ 

OCR tiien announced tiiat ''it was generally illegal (or a 
college to offer a scholarship only to minority students."^" 
The reaction was swift and overwhelming. Educators from all 
parts of tiie country, joined by many political leaders, sharply 
critized OCR's new positicMi.^ 

Responding to tiiis political pressure, tiie White House 
reviewed tiie situation amid rumcx-s tiiat OCR's interpretation 
would be witiidrawn alto^etiier. Several days later, however, 
tiirough a press release dated December 18, OCR issued a 
revised policy on min(xity scholarships.^ The revised policy 
has also been widely and sharply criticized,^ as has a recent 
OCR memorandum challenging tiie legality of an Oregpn 
program providing tuition waivers to mincnity students.^ 

As OCR reviews its policy and tiie debate continues, tiiis 
section discusses ^Se following questions: (a) what the 
revised policy says, (b) whetiier it diffiers sig^candy from 
its immediate precedessor, (c) how many institutions q;>erate 
scholarship programs tiiat are inconsistent witii OCR's 
iii^erpretation of Titie VI, and (d) tiie legal force and validity 
of OCR's new policy. Each issue is discussed separately 
below. 

A. WHAT OCR'S REVISED POLICY SAYS 

One important question tiiat remains is what OCR's 
revised policy actually means. As noted above, OCR issued a 
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press release on December 18 describing its position on 
scholarships for which only mincHity students are eligible. To 
date, this press release is OCR's only written statement of its 
present position. It has several parts. 

First, the iH^ess release asseits that the legality of minority 
scholarships under Title VI hinges on where the scholarship 
funds originate. Under OCR's present reading of Title VI, a 
university receiving federal funds may ''administer scholar- 
ships established and funded entirely by private persons or 
entities where the donor restricts eligibility for such scholar- 
ships to minwity students,**** OCR also believes, however, 
that "universities receiving federal funds may not fund race- 
exclusive scholarships with their own fiinds."^ Of minority 
scholarships funded by state and local governmental entities, 
the press release says cryptically that such scholarships 
"cannot be addressed administratively" because they are 
"covered by the Supreme Court's decisions construing the 
Constitution";" Williams has stated publicly, however, that he 
considers "any such use of state funds [to be] unconstitu- 
tional" under Supreme Court decisions on racial set-asides.** 
Lastly, the statement makes no reference whatever to the 
fedei^ govemnwnt, which runs at least two laige minority 
scholarship programs.*^ 

Second, the press release asserts that OCR "will provide 
universities a four-year transiticHi period" before initiating "a 
broad compliance review with respect to minority scholar- 
ships."*^ It also states, however, that during the four-year 
period OCR "will fulfill its staUitoiy obligation to investigate 
any complaints received."*^ 



B. COMPARING THE ORIGINAL AND 
REVISED POLICIES 

In early December, in his first public pronouncements on 
minority scholar ps, Michael Williams stated categorically 
that Title VI is v* Jtcd whenever students at a university 
receiving federal funds get financial aid for which only 
minority students are eligible. How significant are the 
differences between this position and the views set forth in 
OCR's press release of December 18? 

Williams himself implied that the change was significant," 
and most newspapers accepted that view. The Washington 
Post spoke of a "reversal," the Washington Times saw the 
administration "retreating," the Wall Street Journal claimed 
that the government had "reversed" itself, and the Los 
Angeles Times believed that the government's initial position 
had been "abandoned."^' The New York Times, by contrast, 
reported that the government had "let stand" its curb on 
minority scholarships,*^ and a commentator in the Christian 
Science Monitor ruefully opined that OCR had "Uimed 
around...about 359 degrees by my calculations."** Unfortu- 
nately, the New York Times and the Oiristian Science Monitor 
have proven correct 

There are several problems, for example, with the Title VI 
exemption that OCR seeks to create for scholarships adminis- 
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tered by federai fund recipients using funds from pivate 
donors. 

One is that the exemption may not survive legal review. 
As clarified by the Civil Rights Restoration Act, Title VI 
covers all actions of a federal-ftind recipient Thus a univer- 
sity receiving federal fimds is in the same legal position when 
it administers scholarship funds received fixm private entities 
as when it administers scholarship programs funded through 
its own operating budget or endowment; as long as the 
federal-fund recipient is the administrator, Title VI applies. 
Put another way, if it is discriminatcxy for an institution to use 
its own funds for minority scholarships it is equally problem- 
atic (or an institution to administer minmty schol^^ips 
funded through private contributions. This logic makes hash 
of OCR's distinction, a point that civil rights leaders have 
made^ and Michael Williams himself has virtually con- 
ceded. The position Williams took in his letter to Fiesta Bowl 
officials — that Title VI prohibits federal fund recipients from 
administering, receiving, disbursing, or assisting with 
scholarships that illegally discriminate — is surely the correct 
one. This is not to concede, of course, that minority scholar- 
ships do, in fact, discriminate.'^ 

A second problem, under the revised policy no less than 
urider its predecessor, is that the vast majority of existing 
minwity scholarship programs are funded not by private 
entities but through instibitional mechanisms that OCR says 
are illegal.** The next largest source of support for miuOTity 
scholarships, moreover, is the states themselves,'* and while 
OCR asserts that it has no jurisdiction over such jMX)grams'' 
and some commentators believe that OCR will leave such 
programs alone, OCR does not, in fact, lack such jurisdic- 
tion,^''' and Michael Willams has said he coasiders them 
illegal. 

Third, it matters liule that OCR has postponed a "broad 
compliance review" (oc four years. Through the vast publicity 
it has given to the issue and by making it clear that it sympa- 
thizes with those who would challenge such programs, the 
Administration has virtually assured that there will be a flood 
of complaints about minority scholarship programs during the 
next four years. President Bush has all but invited litigation,*^ 
and conservative (Mganizations have said they will glaily 
comply.^^* [In March 1991, shortly after OCR's policy had 
been withdrawn for review, a lawsuit challenging the legality 
of minority scholarships was filed against OCR.] For its part, 
OCR has made abundantly cleat its own willingness to 
investigate any complaints it receives, as OCR's recent 
challenge to £ minority fellowship program in Oregon 
demonstiates.*^ 

For all these reasons, most differences between OCR's 
earlier position and its December 18 press release are largely 
inconsequential. 

There is one possible exception, however. In his letter to 
Fiesta Bowl officials, Williams asserted that Title VI prohibits 
federal fund recipients from awarding any "race-exclusive" 
scholarships, i.e^ scholarships for which only minority 
students are eligible. His letter implies that under Tide VI, 



Chapter Vn • EDUCATION 



race may never be taken into account except "as a positive 
factor among similarly qualified individuals."^^ OCR*s 
December 1 8 ptess release also calls into question almost all 
**race-exclusive" scholarships.*^ 

Subsequent statements by Eua Jt ielek, the Department of 
Education's press sp(*esperson, however, suggest that OCR 
may now consider it permissible to reserve certain scholar- 
ships for minority students as long as the students are entitled 
to assistance partly based on merit or need According to Ms. 
Fielek, OCR is concerned under its revised policy only about 
scholarships tesed solely on race, while awards that are based 
partly on race and also on factws such as financial need w 
merit pose no legal problem. "Race would have to be the only 
factor " she is reported to have said when asked whether 
scliolarships based predominantly on race would be forbidden 
under Title VI. "Race as one of several factors has always 
been fine within our interpretation of the law. Race tied in 
with need, or with merit, is totally appropriate. It*s [only a 
problem] when race is the only factor."*^ 

It is possible, of course, that these statements reflect 
institutional confusion rather than an actual change in 
Administration policy. When told of Fielek*s remarks, 
Richard Rosser, executive d^-^'o*^ of the Nattonal Associa- 
tion of Indq)endent Colleges Universities, replied, *The 
definition of a program was never gotten into. We can*t figure 
this out Every time we ask over there we seem to get 
difi^erent answers.***^ Robert Atwell, president of the Ameri- 
can Council on Education, "said he had litde confidence iii 
Fielek's comments about what im)grams are at issue....[H]e 
remains wary because the entire mauer has been so clouded 
[and] several interpretations of the policy are still possible."*"^ 
On the other hand, the Administratton may be looking for 
a way to abandon its earlier position without appearing to 
endorse scholarships awarded solely based on race. Relek*s 
position could enable the Administratior to characterize the 
entire affair as a misunderstanding. [Secretary Alexander's 
decision to withdraw OCR's policy pendmg review is also 
quite significant, of course. It suggests that the policy may be 
modified further or retracted altogether.] 

C. FINANCIAL AOD PROGRAMS 
AFFECTED 

How many financial aid programs, and how many 
individual students, are potentially afifected by OCR's 
interpretation of Title VI? Unfortunately, the Administration 
changed its position on minority scholarships without even 
attempting to ascertain how many scholarships or how many 
scholarship programs the change would afiect Neither did 
OCR auempt to gauge what effect such scholarships and 
IHTograms have on minmty enrollment 

All OCR has said is that only certaLi scholarship criteria 
and certain fimding mechanisms violate Title VI. Determin-* 
ing the impact of OCR*s new policy on financial aid pro- 
grams, therefore, requires information on both the criteria for 



awarding minority scholarships and the means by which such 
scholarships are funded The information on both points 
remains incomplete at [xcsent, bodi because there has been 
little reason to collect it befc»re now and, perh£q)s, because 
some institutions may wish to avoid disclosing facts that 
could lead to Htle VI complaints. 

Etta Fielek, the Education Department's spokesperson, 
thinks that few scholarships will be afifected: **Wc believe the 
number of scholarships that are race-exclusive under the 
narrowest definition is a small number."*" Others agree that 
the number of programs awarded solely on the basis of race is 
low but indicate that many institutions award race-based 
financial aid to students who also demonstrate need and/or 
merit'^ This information is entirely anecdotal, however, and 
provides little sense of the national picture. 

One source of national ?nf(MTnation on mirrarity scholar- 
ships is the College Entrance Examination Board. The 
College Board reputed in December that it has no informa- 
tion about the number or value of minority scholarships.**^ l! 
did claim to have national data on minoriQr scholarship 
programs, but the information, at least as repeated by the 
new^apers, has jeemed to change almost daily 

On December 20, the CoUege Board^s directCH' of infcMina- 
tion services reported that of 3,138 institutions included in the 
Board's 1990 survey, at least 785 offer scholarships based at 
least in part on a student's race and 332 private colleges 
report that minority status is a criterion for some scholar- 
ships.*** On December 21, however, a "correction'' was 
published, which attributed to the CoUege Board the view 
that "there are 696 colleges that award minority scholarships 
without regard to need and 785 that award them based on 
need A total of 1.070, or 37 percent of 2,918 accredited 
colleges that responded to the Board's 1990 survey, provide 
minority scholarships that fall into one of these two catego- 
ries."*** Two days later, however, newspaper reports said that 
the CoUege Board had found that **34 percent of the nation's 
3,138 accredited colleges consider a student's minmty status 
in awarding scholarships," but that the Board's survey had 
not asked ''whether belonging to a racial minori^ was the 
[H^edominant factor in any scholarships, a condition that 
would make them racially exclusive."**^ 

These reports are not merely different; they are inconsis- 
tent Thius, even if it were clear what OCR's policy is — 
w^iich it is not — it would be difficult to determine how 
many institutions operate programs at odds with that policy. It 
also ixppem to be impossible at present to assess how many 
students receive scholayrships under these programs. Notwith- 
standing the inconsistencies, however, the statistics do 
suggest that many institutions may be operating i»ograms 
inconsistent with OCR's interpretations of Title VI; this 
number would be lower if Etta Fielek's statement of the OCR 
position proves accurate, and higher if it does not Further, 
since the number of schools afiected may range from 700 to 
nearly 1500 (depending on how narrowly OCR's policy is 
interpreted) it is reasonable to assume that thousands and 
possibly tens of thousands of minority students' scholarships 
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may likewise be at odds with OCR*s interpretatims of Title VI 
Assessing the impact of OCR*s initiative is further cwnpli- 
cated by the funding issue. As noted above, OCR says — 
though the position is legally weak — that institutions may 
administer minority scholarships using funds privately 
contributed for that purpose, but may not use their own funds, 
OCR also regards state-funded minaity scholarships to be 
unconstitutional, and unconsdtuiional actions by states may 
also violate Title VI since all state universides receive federal 
funds. 

Accordingly, it is significant that while privately funded 
minority scholarships do exist,"^ the majority of minority 
scholarship programs appear to be funded out of insdmdonal 
coffers, with most of die remainder funded by states. 

The stadsdcs cited above demonstrate that many postsec- 
ondary insdtudons — College Board figures suggest Uiat die 
number may exceed 1000 — q)eratc Uieir own minority 
scholarship programs; under OCR's interpretadon of Tide VI, 
some or all of diese would probably be illegal. 

There are also many state programs. At die University of 
California, for example, about 8 percent of die system's $335 
million in scholarship assistance is reserved for minority 
graduate students,"^ and at die University of Maryland 121 
high-achieving black students recendy received Benjamin 
Banneker scholarships for which only minority students are 
eligible.'** One recent nadonal survey revealed Uiat 10 states, 
most duxHigh legisladcMi, have established programs awarding 
scholarships for which only minority students are eligible. 
These include Florida, Iowa, Kansas, Michigan, Minnesota, 
New York, North Carolina. Tennessee, Texas and WisoMi- 
sin.*" In Wisconsin al(Hie, $2,2 million has been awarded diis 
year to 1300 minority students."* OCR doubdess considers 
some or all of diese to be unconstitutional; if diat is correct, 
diey probably violate Tide VI as well, since all states and 
public university systems receive federal financial assistance. 

If OCR's legal interpretation is sustained, dierefore, it 
appears dian many minority scholarship programs will be in 
jeopardy. T^^ include programs operated by institutions, 
programs fimded by slates, and probably — for reasons set 
forth in section B above — programs funded privately but 
administered by universitieis t'iat receive federal funds. 
Whedier die p-ograms affected number in die hundreds or 
over a diousand depends largely on how narrowly OCR 
intends to interpret Tide VI."' 

D. THE LEGAL FORCE AND VALIDITY OF 
OCR'S POLICY 

Ultimately, die Administration's pronouncements on 
minority scholarships will be sustained only if diey ar^ 
legally sound It is appropriate, dierefore, to examine OCR's 
legal position. 

OCR's statements on minority scholarships raise several 
legal issues, A direshold question is what legal effect OCR*s 
interpretation of Tide VI has, considering diat it was issued in 



a press release radier dian duxHigh (omdl regulations. A 
second, and ultimately critical, question is whedier OCR is 
ccnrect in saying diat awarding mincxity scholarships 
constitutes illeg^ discrimination and violates Tide VI. Odier 
legal questions have already been discussed above.*^ 

What legal effect does an OCR press release have? David 
Tatel, fcxmer director of OCR, answered diis question 
concisely in recent tesHmony before die House Committee on 
Education arid Labw. He said: 

"OCR has no audiwity to *tell' anyone diat some 
minority scholarships are now suddenly illegal simply 
by making an announcement OCR can bind recipients 
of federal funds in only two ways: either by formal 
regulation, which involves publishing a NoHce of 
Proposed Rulemaking and inviting public comment; or 
by initiating fcxmal fund termination proceedings and 
prevailing before an Administrative Law Judge and, if 
necessary, a federal court Since OCR has used neidier 
of diese procedures, its announcements should be 
viewed by recipients of federal funds as no more dian 
die Assistant Secretary's opinion as to how Tide VI 
applies to minority scholarships.'^' 

Tatel is correct For OCR to call minority scholarships 
illegal does not make diem so. As Tatel points out, mweover, 
OCR's actions in December illustrate powerfully why 
government should consult widely before it attempts to 
establish or change national policy on important iscues: 

[Proceeding dirough die normal regulatory process] 
would have enabled OCR to hear and consider die 
views of die university community, of civil rights 
organizations, and of die business community. It would 
also have enabled OCR to learn some very important 
facts about minority scholarships diat die agency 
clearly does not know, such as die number and scope of 
such scholarships, die extent to which such scholar- 
ships are funded by jwivate donors, die impact such 
scholarships have liad on minority enrolbnents and 
higlier education, die prqiortion of total scholarship aid 
diat minority scholarships represent and die impact if 
any, diat minmty scholarship i»t)grams have had on 
non-minority students. It is, to say die least disappoint- 
ing diat OCR attempted to deal widi diis important 
issue widiout such information.*^ 

It is also ironic diat an Administration that has criticized 
government by administrative fiat — as, few example, when 
die Reagan Administration challenged die audiority of die 
Internal Revenue Service to deny tax-exempt status to 
racially discriminaUMry private scliools — would diink it 
appropriate for an unelected agency official to attempt to 
reverse an important national policy dirough a rwess release 
issued widiout notice or any opp(«unity for public comment 

As a legal matter, when die issue of minority scholarships 
is litigated courts should give OCR*s !nterpret^^^ion of Tide VI 
no more weight dian diey would accord to die position of any 
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litigant, unless OCR has promulgated formal regulations by 
that time. As a jwactical matter, OCR's changes of position 
and the obvious political influences on OCR's actions may 
incline some judges to accord less rather than mote deference 
to whatever position OCR eventually takes in court 

The most impcMlant legal question OCR's policy raises is 
whether, as OCR contends, it is illegal under Title VI for 
federal fund recipients to oflfer scholarships for which only 
mincx-ity students are eligible. For reasons set forth below, 
OCR's interpretation is dubious: it is inconsistent with OCR's 
own prior written statements on minority scholarships and, 
more important, it seems inconsistent with Supreme Court 
decisions on afifirmative action. 

As long ago as 1972, during the Nixon administration, 
OCR informed presidents of all higher education instiuitions 
then receiving federal funds that ''[s]tudent flnancial aid 
programs based on race wr naticMial origin may be consistent 
with Title VI if the purpose of such aid is to overcome the 
effects of past discrimination."*^ After the Supreme Court's 
1978 decision in Bakke,^^ a decision on which OCR now 
relies in attacking the legality of minority scholarships, OCR 
reviewed its 1972 interpretation of TiUe VI and did not 
modify its view that minwity scholarships are permissible.'^ 
Indeed, for more than a decade, and even on several occa- 
sions since Ronald Reagan took office, OCR has relied on 
Bakke in concluding that minority scholarships do not violate 
TiUeVP^ 

First, in response to a complaint about "minwity Uiition 
fellowships" offered by the Massachusetts Instibite of 
Technology, OCR in September 1981 ruled that scholarships 
for which only minority students are eligible do not violate 
Tide VI. OCR cited TiUe VI regulations stating that "where a 
university is not adequately serving members of a particular 
racial or nationality group it may establish special recruittnent 
policies ...and take other steps to provide that group with 
more adequate service."'^ In support of this interpretation 
OCR cited a congressional fmding, made in enacting the 
Graduate and Professional Opportunities Program,"" that 
mincMities are underrepresented nationally in graduate and 
professional i»ograms.'^ It also expressly stated that Bakke's 
limits on voluntary affirmative action in admissions do not 
apply where financial aid is concerned: "The issue in this 
c^ is not one of discriminatcxry exclusion. While attendance 
is made moit difficult for some sbidents than for others, 
grants and loans are available from other sources."'^ 

Second, in 1983 the Deputy Assistant Secretary for Civil 
Rights, in a policy clarification concerning three scholarship 
programs restricted to minority sttidenL";, said that the 
programs were consistent with TiUe VI.*^" She wrote: 

We do nu believe that Bakke is controlling as to the 
award of student financial aid, as the decision addresses 
issues relating only to admissions. It is important to note 
the distinction between financial aid and admissions. It is 
our understanding that students are admitted to the 
Denver Graduate School of Business and Public 



Management according to ordinary criteria. The issue in 
this case is no^ one of exclusion from school on the basis 
of race or national origin. 

The administration of the two privately fmanced 
fellowships you desrribed does not limit nonminwty 
sttidents from applying and qualifying Pw the major 
proportion of fmancial assistance administered by the 
school. These mincnity fellowships arc voluntary 
affirmative action efforts that are intended to increase 
minority representation in specified fields and financed 
by private grants of limited duration. Accordingly we 
conclude that administering these fellowships does not 
place the University in violation of TiUe VI.^^ 

The same memorandum explained why the federal 
Graduate and Pivifessional Opp(»lunities Pregram is also 
consistent with TiUe VI ondBakke}^ One "minority scholar- 
ship" program that OCR did express concern about would 
have served only Dutch students; in reqx>nding OCR noted 
that it was unaware of any determination that Dutch Ameri- 
cans have been victims of discrimination in federally 
financed programs."^ A second program tfiat OCR ques- 
tioned involved administration by Dartmouth College of a 
grant to be provided annually by a private corporation to a 
minority student at Dartmouth. OCR recommended that tlie 
award be "geared more to the economically disadvantaged 
with an emphasis on minwity sttidents."^^ Ironically, under 
OCR's present interpretation of Tide VI, such 3 grant from a 
private donor would be permissible. 

It is apparent that these decisions, all made during 
Republican administrations, are inconsistent with OCR's 
current position on minority scholarships. 

Mere important, as OCR's own earlier analyses confirm, 
OCR is mistaken in asserting that its present policy is 
supported by Supreme Court decisions on voluntary affirma- 
tive action. 

The Supreme Court has determined that race-based 
affumative action is permissible under the Constitution and 
Tide VI where (a) it serves a "compelling'* or "iraportant" 
interest and (b) the means chosen are ''narrowly drawn" to 
advance that interest In Bakke, (or example, die Suprcne 
Court established the principle, reaffirmed in June of 19>"0,'*^ 
that a university's objective in achieving a diverse student 
body is one such "compelling" interest The Court has also 
Ttzogniz/^ that universities and oUier entities ha'x a compel- 
ling interest in eliminating the vestiges of their own prior 
discrimination. 

To be "narrowly drawn," affumative action iHX)grams must 
place as low a burden on nonbeneficiaries as is consistent 
with achievement of the compelling cr impwtant objective 
the iKOgram is designed to serve. In Bakke, (or example, the 
Supreme Court nded that a university's compelling interest in 
achieving a diverse student body does not justify setting aside 
certain seats (or which only minority j^licants may com- 
pete. Such an ^^proach was deemed impennissiblc because 
the interest in diversity can be advanced satisfactorily tiuough 
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a !ess lestrictive means, namely giving a *t>lus" to each 
minmty candidate of sufficient size to produce the degree of 
diversi^r the instituticHi seeks. Such an approach, which the 
Supreme Court approved in Bakke, is permissible even if — 
as is always the case with affirmative action in admissions — 
the result of such a ''plus** system is to deny admission 
outright to some white candidates who are better qualified 
than minority applicants the school has admitted. 

On campuses where the underrepresentation of minority 
studenr^ is due to a schooPs prior discriirninadon, minority 
scholarship programs serve an interest Judicially recognized 
as compelling, in eliminating the vesdges of that discrimina- 
tion.^^ On any campus where minority students are 
undemepresented, however — and this is true of most, if not 
all, the universities that award minority scholarships — 
minority scholarship programs serve a second and quite 
distinct compelling interest* that in achieving a diverse 
student body. In this sense they are wholly unlike the 
minority set-aside provisioas for construction contracts in 
Richmond, Viiginia that the Suimme Court invalidated in 
1989,*^ and OCK! errs in asserting that rules governing 
construction cond acts apply with equal force to minority 
scholarship i^ograms. Since minority scholarship [Hograms 
serve at least one aid sometimes two compelling interests, 
they plainly satisfy the Hrst legal test established by the 
Supreme Court 

For two reasons, minority scholarship progzams-also seem 
to satisfy the requirement that afnrmative actions be narrowly 
drawn. 

First, the burden on whites created by minority scholarship 
programs — denial of access to a small p(xtion of all 
fmancial aid'^ — is far less than outright denial of admission, 
a burden on whites that the Bakke Court found to be legally 
permissible. As noted above, this is the rationale OCR offered 
until recently to justify minority scholarship (Hograms. 

Second, there is no evidence that less restrictive ways of 
increasing minority enrollment will actually produce the 
desired result As noted above, the Bakke Court rejected an 
affirmative plan under which the University of California had 
set aside certain seats for which only minaity students could 
compete. It is tempting, more»3ver, to equate this illegal 
arrangement with minority scholarship in'ograms, which 
concededly set aside certain scholarship funds for which only 
minority students may apply. 

But the two situations are different In Bakke, a "set-aside" 
approach was invalidated not because such an arrangement 
was per se illegal but because ther^ existed a less restrictive 
alternative — the **plus" system de^ribed above — by which 
the University of CalifcHtiia could achieve its compelling 
objective of increased diversity. 

In what ways "less restrictive" thiui minority scholarship 
programs rould postsecondary institutions use their financial 
aid to jM-omote diversity on campus? As noted above, Michael 
Williams's letter to the Fiesta Bowl suggested that the 
minority scholarship fund be changed "f iPom a race-exclusive 
program to»..a program in which race is considered a positive 



factor amongst similarly qualified individuals."'^ Others 
have suggested that scholaiiships based solely or primarily on 
student financial need would also serve to increase minority 
enrollments since minority students are prqxxtionately 
overrepresented among those with financial need. 

There is no evidence, however, that a university's compel- 
ling interest in a diverse stud^t body could be served 
adequately by such alternative approaches. Indeed, the exact 
opposite is probably the case. The vast majority of financial 
aid in the U.S. is awarded based on financial need, and it is 
aiqwent bom enrollment patterns on most campuses that 
need-based aid has not by itself, served to increase minmty 
enrollments sufficienUy. While it is true that minority students 
have greater thari average need, in a country that is roughly 
three fourths white it is also true that the vast maj(»ity of 
disadvantaged studenics are ncmminority. Neither is there any 
reason to think that the ^>proach Michael Williams suggests 
would produce the desired result In fact to assume that there 
is any readily available, equally effective alternative requires 
one to believe ^hat thousands of college and university 
administrators, the va£t majority of them white, have lightly 
chosen to igncxe such effective alternatives in favcx* of 
scholarslups based on race. 

Absent evidence of "less restrictive" or more "narrowly 
drawn" alternatives, current minority scholarship programs 
are the way in which colleges can best use their financial aid 
to [^oduce diverse student bodies. Therefore, it is fair to 
conclude that minority scholarship programs are legally 
permissible noeans by which postsecondary institutions can 
advance their compelling interests in achieving racial 
diversity and remedying past discrimination. 

E. THE PRACTICAL CONSEQUENCES OF 
OCR'S POLICY 

Some of the pactical consequences of OCR's policy on 
minc»ity scholarships have already been discussed. There will 
almost certainly be protr£K:ted litigation involving institudons 
and students across the country. Some postsecondary 
institutions the number is impossible to predict — may 
reduce or eliminate minmty scholarship programs rBther than 
face Lwsuits. The political A^ate over minority scholarships 
will ^Iso continue, and Congress may seek to enact legislation 
protecting minority scholarship programs. 

Maiiy educatcxs believe that the controversy over minority 
scholarships has already (imaged higher education in several 
ways» First many minority students, believing that scholar- 
snip assistance is no longer available to them, may decide not 
to apply for admission to college^'*' Donald Stewart pt^i- 
dent of the College Board, claims that "[tjhrough bitter 
experience, the College Bcprd has learned that even the 
discussion of reduced financial aid foe college-bound students 
creates in them the impression that financial aid has already 
been reduced."'^ According to Professor Michael Olivas, 
"the damage is far more than most people think... .It's left this 
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poisonous residue over the whole process at a time when 
students are making their decisions about applying to 
coUege."**^ 

Tiiere is also fear that racial tensions will increase on 
campus. For example, Richard Rosser, president of the 
National Association of Independent Colleges and Universi- 
ties, believes that the controversy over minority scholarships 
'*has aeated the impression that minorities are getting 
extremely favored treatment...This has inflamed some 
concerns, particularly on the part of the majwity, which are 
unfounded and are not going to help race relations on 
campus."*^ Other educators express regret that this issue is 
likely to eclipse many other issues of importance to minority 
students.^^ Last but not least, some predict that "[p]ublic 
confidence in the Education Department's Office for Civil 
Rights will be so diminished that minority students and 
faculty members will not file complaints with the office."*^ 

Unfortunately, many of these consequences may be felt 
regardless of how the legal issues are ultimately resolved. 



IV. OCR Investigations into 
Discrimination Against Asian- 
Americans in Postsecondary 
Admissions 

Michael Williams announced in 1990 that OCR will 
henceforth focus compliance reviews on possible bias in 
higher education admissi(His.'^ Soon thereafter, OCR 
announced its fmdings in several Title VI investigations, 
conducted over a two-year period, into alleged discrimination 
against Asian- Americans in postsecondary admissions. These 
investigations, though not based on f(Mmal complaints, 
were prompted by claims that many selective admissions 
institutions set higher admissions standards for Asian- 
American applicants than for white applicants.'^ 

One institution OCR cleared was Harvard College. OCR's 
review of undeigraduate admissions practices, covering the 
classes of 1983 through 1992, revealed that Harvard had 
admitted a higher [mpcMtion of white ^plicants than Asian- 
American applicants (17.4 percent compared with 13.2 
percent) and that the two groups were "similarly qualified."'*^ 

Under a traditional Title VI effects standard, once dispro- 
portionate adverse impact has been demonstrated, the 
university is obliged to show that the criteria or practices 
producing the di^roportionate impact are educationally 
necessary or at least valid and nonracial.'^' OCR concluded 
that there were valid, nonracial justifications for Harvard's 
admissions policies. It found that the discrepancy in admis- 
sions mtes was due not to bias on Harvard's part but to the 
fact that few Asian- Americans benefit from preferential 
avlmissions policies that benefit recruited athletes and 
ch ildren of alumni. 



Harvard asserted three justifications for its use of preferen- 
tial admissions (ot children of alumni: to '^encourage alumni 
volunteer services " to *'erKX)urage alumni fmancial contribu- 
tions" and to ''maintain community relations."^^ OCR 
accepted these judications. In a letter to Harvard's presi- 
dent, OCR noted that the policies in question had 'jeen 
adc^ted 'long before there were significant numbers of 
Asian- Americans at Harvard." **While these preferences have 
an adverse effect on Asian- Americans," Michael Williams 
announced, * Ve determined that they were longstanding and 
legitimate, and not a jn^text for discrimination."'^^ 

There was a third part to OCR's ruling. Under a Title VI 
effects analysis, even valid criteria or policies having 
dispropcvtionate adverse impact may be struck down if there 
exist equally effective altmiative selection standards that 
IH'oduce less dispropcHtionate impact'^ It is significant, 
th^refcxe, that ''Harvard asserted, and O.C.R. accept[ed], that 
ihere are no alternatives to these preferences that could 
effectively accomplish the same legitimate goals.'"" It is not 
entirely clear why there should exist no alternative to the use 
of admissions criteria that disproportionately exclude Asian- 
Aniericans and probably other minority SQ)plicants as well. A 
search (or such alternatives could produce a different result in 
another case. 

OCR's ruling in the Harvard matter has been defended by 
development officers at other jmvate universities; one said 
that alumni admissions preferences are ''a fact of life for 
indqpendent institutions, just as state institutions have to deal 
with legislatures."'^ The decision has also been criticized, as 
providing "gov^ment sanction to a policy that discrimi- 
nates,"^^ as hypocritical,'^ and as ''affirmative action for the 
white pri vileged class."'^ Some will sec irony in the fact that 
OCR, having challenged the legality of minwity scholarships 
(section 4 above), would defend Harvard's alumni preference 
with the alignment that "courts ha[ve] given universities v;ide 
discretion in admissions standards."'^ 

OCR also investigated admissions at U.CXA In October 
1990, it found that U.C JL.A.'s graduate program in math- 
ematics had discriminated against Asian-Americans. Accord- 
ing to OCR, there existed "a statistical di^iu^.y in the rates of 
admission to the mathematics department on the basis of race, 
an inconsistency in how Asian and white applicants who 
received the same evaluation ratings were treated, and 
insufficient evidence to show a nondiscriminatory basis for 
this pattern.""*" OCR directed U.CL.A. to take steps to insure 
equ^ treatment in admissions to the mathematics department, 
to offer admission to five Asian- American students who had 
discriminaUx'ly been denied admission, and to keep careful 
reccH'ds for three years on admission to the mathematics 
department Eight other U.CL.A. departments, including 
computer science, architecture and urban planning, were also 
ordered to maintain and submit careful records on admissions 
decisions, since their records were too inconclusive to permit 
OCR to complete its investigation."^ U.CJL.A. has an- 
nounced that it rejects OCR's conclusions and will appeal."^ 

At the same time OCR found that 75 d^artments at 
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U.Ci..A. had not discruviinated in their admissions decisions. 
OCR 's investigation into U.CXA.'s undeigraduate admis- 
sions is still in jMOgress, as are investigations into under- 
graduate and law school admissions at the University of 
California at Bericeley.''* 

Some Asian- American leaders have called for furtier 
inquiries into possible bias in the admissions process,'** and 
OCR has agrMd.'" Among the situations thought to warrant 
investigation are differing admission rates for white and 
Asian-American students, sudden changes in the relative 
wdght accorded to academic and nonacademic admissions 
criteria and new policies on geographic distribution that may 
hurt applicants firom California or Hawaii."" 

VII. Conclusions and 
Recommendations 

There have been major developments, some troubling, that 
warrant action to imp-ove minority sccess to higher educa- 
tion. 

First, demograi*Jc trends justify greater efforts to improve 
elementary and secondary educational opportunities for 
minority students as well as more effective recruitment and 
retention initiatives at the postsecondary level. On the 
positive side, as enrollments decline precipitously over the 
next decade, colleges and universities increasingly will have a 



powerful new incentive — survival — to attract and retain 
more minority students. 

Second, the entire effort to desegregate previously 
segregated public systems of higher education and impwvc 
opportunities at traditionally black public institutions has 
been jeopardized by the recent decision of the Fifth Circuit 
Court of Appeals in Ayers v. Allain. The Bush Admia'stration, 
which had argued for the result reached in that case, has now 
reconsidered and is seeking Supreme Court review. Evcry- 
thirig possible should be done to secure Supreme Court 
review and reversal. 

Third, postsecondary institutions should do far more to 
IM-event and address incidents of racial harassment on 
campus, and OCR sh^)uld be encouraged to develop an 
enforcement strategy in this area. Policies that punish purdy 
verbal harassment should be based on a sensitive balancing of 
free speech concerns with the compelling interest, reflected in 
the fourteenth amendment, in ensuring that minority students 
can study in a cl' -ite free of intimidation and abuse. 
Policymakers should consider a variety of strategies in 
addition to punishment for combatting racial harassment and 
making minority students feel welcome on campus. 

Fou'th. efforts should be made to reverse the Admin- 
istration's ill-advised new policy on minority scholarships, 
which lias now been withdrawn pending review. 

Finally, OCR should be commended for investigating 
alleged discrimination against Asian- Americans in imiv^sity 
admissions. 
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Chapter Vm 

Equal Employment Opportunity 

by Helen Norton, with assistance from Sadhna Govindarajulu * 



I. introduction 

Achieving equal employment opportunity depends upon 
the leadership of the federal government Through its 
legislative agenda, its enforcement and litigation strategies, its 
ability to coordinate interagency efiforts, and its potential role 
as a model employer, the government has the ability and the 
responsibility to create nationwide employment policy. And, 
by demonstrating a steadfast commitment to the goal of equal 
employment opportunity, it is uniquely positioned to shape 
the attitudes and policies of employers — both public and 
private — throughout the countiy. 

In the 1989 edition of One Naibn, Indivisible, we found 
that tlie Reagan Administration had abdicated its leaderehip in 
the field of employment rights. Indeed, the Reagan Adminis- 
tration often acted afiirmatively to thwart ctjual employment 
opportunity (EEO) measures. At the dawn of the Bush 
Admir^istration, we urged the President to adopt an affirma- 
tive agenda in support of employment opportunity and to 
revitalize and strengthen the EEO enforcement agercies that 
had withered during the Reagan years. 

However, little has changed since President Bush's 
inauguration. To be sure, the Bush Administration has taken a 
few halting steps in the right direction, as the perfonnance of 
certain EEO enforcement agencies has improved somewhat 
Unfortunately, tlwugh, we have yet to see the creation of a 
comprehensive &'0 agenda. Even more troubling, the 
Administration has actively opposed a number of measures 
that would significaitly advance employment opportunities 
for women and people of color. 



II. The American Workforce 

Unfortunately, the govenunent's lack of progress in the 
arena of equal employment qjpOTtunity is readily measurable. 
Wonien and people of color still face significant on-the-job 
discrimination, including sexual a'-id racial harassment wage 
discrimination, pregnancy discrimination, occupational 
segregation, and sex- and race-based stereotyping. 

The wage gap offers a painfiil illustration of the effects of 
this discrimination. Women still earn only 66% of men's 
annual earnings. Black men make 74.8% of the earnings of 



white men; Hiq)anic mm but 65.5%. Women of color suffer 
from multiple discrimination, as black women receive only 
60.7% of white men's earnings; Hispanic women but 54.5%.' 
Not surprisingly, then, women and people of color dispropor- 
tionately make up America's poor.* Our country has not yet 
achieved its goal of equal justice for all in the workplace. 

Furthermore, demogre^fiic trends indicate that woiiq)lace 
discrimination is not only unjust but also inefficient The last 
25 years have brought a revolution in the labor force, as the 
numbers of working women have skyrocketed. This trend 
will only intensify, as 5 out of every 8 new entrants to the 
labor fcMice in the next decade will be women.' People of 
color will make up 29% of the net addition to the labor force 
during these years — with black women comprising the 
lai^est share of the increase in the nonwhite labor force.* A 
sound national employment policy, then, must respond to a 
labor pool dominated by women and people of color. 

The woikforce revolution also means that substantial 
majorities of woikers will have significant famUy responsi- 
bilites, given women's high rates of woricforce participation, 
an aging population increasingly in need of care, and the 
cultural trend towards fathers' greater involvement in 
childrearing. For example, 72% of mothers with school-aged 
children arc members of the paid workforce.' And, at least 
20% of the moe than 100 million American woricets report 
having caretaking responsibility for an elderiy relative.* These 
workers, especlaUy women woricers, often suffer decreased 
earning capacity and shorter job tenure because of their dual 
woric and family re^xmsibilities. 

These changes, coupled with the reality of America's 
shrinking labor pool, demand policies that address the needs 
of woricers with dual weak and family obligations. Providing 
equity and acconunodation to those wori^^^rs struggling with 
the conflict between their compelling woric and family 
responsibilities is, to be sure, a matter of fundamental 
fairness. But demographic truths also make clear that the 
future productivity of the woricforce — and. thus, our nation's 
abiUty to compete on the world market -- depend on 
resolution of these problems. 

The federal government cannot afford to ignore these 
issues. It must act to advance equal employment cqjportunity 
for women and people of color, both to ensure justice for all 
and to provide the foundation for a sound economy. In this 
light the Bush Administration's failure to establish leadership 
in this area is especially troubliag. 
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III. The Bush Administration's 
Response to Legislative Initiatives 

Now midway through his term, President Bush has been 
confronted with a number of significant legislative possibili- 
ties for expanding equal employment opportunities for 
women and people of color.' With the significant exception of 
his support for the Americans With Disabilities Act,' how- 
ever, his record in responding to these proposals has too often 
been extremely disappointing. 

A. THE FAMILY AND MEDICAL 
LEAVE ACT 

With his June 1990 veto of the FamUy and Medical Leave 
Act (FMLA), the President rejected a crucial piece of 
legislation that addressed the needs of the American work- 
force while expanding employment opportunities for women 
and other workers with pressing family responsibilities. The 
FMLA simply provides job security to workers who must 
take unpaid leave to care for their families or for their own 
serious health conditions. In this way, the FMLA ensures Uiat 
workers faced with family and medical emergencies need not 
bt forced to choose between their families, their health, and 
their jobs. In One Nation, Indivisible, we urged enactment of 
just such family and medical leave legislation. Despite 
expressing support for family leave during the 1988 Presiden- 
tial campaign,' however, the President vetoed die bill. 

B. THE CIVIL RIGHTS ACT OF 1990 

As discussed in greater detail in another section of this 
report, the CivU Rights Act of 1990 responded to the wave of 
disastrous 1989 Supreme Court decisions that eviscerated 
legal protections against on-the-job discrimination. Just as 
important, the Act corrected anomalies in existing EEO hiw, 
by providing compensatory and punitive damages for victims 
of gender and rehgious discrimina'ion — rcmedi^ tiiat have 
been available to victims of race and national origin discrimi- 
nation for more than 100 years. The Administration's October 
1990 veto of this bill represents a critical failure to preserve 
and strengthen the rights of discrimination victims. 

C. COMPREHENSIVE CHILD CARE 
LEGISLATION 

The lack of adequate, affordable child care significanUy 
limits employment opportuniucs for woricing parents, 
especially women. For pxairiple, 36% of mothers in families 
wiUi incomes of less tha*- $15,000 who were not working said 
they would woric if affordable child care were available." Our 
1989 recommendations urged passage of comprehensive 
child care legislation. In the lOlsl Congress, both die House 



and Senate responded to this pressing need by passing 
omnibus child care bills designed to help parents pay the 
costs of chUd care and to improve the quaUty of care. 

The heart of this legislation is a program to distnbute $2.5 
billion to the states to provide child care services direcdy to 
families and for direct payments to child care providers. For 
more than a year, the Administration attacked this j^jproach, 
claiming that it would lead to a federal child care bureau- 
cracy. Eventually, though, and possibly as a result of the 1990 
budget debacle, the White House backed off its veto threat 
and agreed to a compromise. 

D. INCREASES IN THE MINIMUM WAGE 

American workers and their families need the support of a 
minimum wage that allows them to live comfortably above 
the poverty level. The failiss to index the wage to rises in th<* 
cost of Uving saw the hourly wage of $3.35 — established in 
1981 — drop to only $2.56 in actual purchasing power. This 
inaction helped create a class of "working poor" — dispro- 
portionately composed of women and people of color" — 
who work fiiU-time yet live in poverty. In 1989, President 
Bush vetoed the Minimum Wage Restoration Act that would 
have restored the wage to its 1981 purchasing power. Months 
later, he begnidgingly agreed to a smaller increase. 

E. VOCATIONAL EDUCATION 

In a positive move in September 1990, President Bush 
signed a newly reauthorized Vocational Education Bill, 
authorizing $1.6 billion for programs designed to serve 
students unlikely to pursue traditional college education. The 
bill also strengthens provisions for single parents, displaced 
homemakers, and sex equity programs. 

F. THE DISPLACED HOMEMAKERS' 
SELF-SUFFICIENCY ASSISTANCE ACT 

The United States has an estimated 15.6 million displaced 
homemakere — women whose long-tenn roles as homemak- 
ers liave ended because of divorce or the deaUi or disability of 
Uieir spouses. Sixty percent of Uiese women are currcntiy 
unemployed" In October 1990, President Bush signed the 
Displaced Homemakers Self-Sufficiency Assistance Act, 
auUiorizing $35 million to provide assistance to displaced 
homemakers through job readiness programs, counseling, and 
other support services to facilitate their entrance into the labor 
force. 

IV. The EEO Enforcement Agencies 

Three agencies have primary responsibility for enforcing 
federal antidiscrimination laws in employment* die Equal 
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Employment Opportunity Commission (EEOC), the Office of 
Federal Contract Compliance Programs (OFCCP), and the 
Department of Justice (DOS). 

While these agencies have shown some improvement 
since the disastrous Reagan years, the Bush Administration's 
failure to provide afilimative leadership and to create a 
comprehensive EEO agenda have limited their effectiveness. 

A. THE EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

The EEOC is responsible for enforcing Tide VII of the 
Civil Rights Act of 1964, tlie Equal Pay Act, the Age Dis- 
crimLiation in Employment Act, and die newly-enacted 
Americans with Disabilities Act. In addition, under Executive 
Order 12067, it is responsible for providing leadership and 
coordination among the federal agencies involved in EEO 
issues. 



1. LEADERSHIP 

Effective EEO enf(Mcement depends on committed and 
experienced leadership, as we pointed out in our 1989 
recommendations. In rea it months, the EEOC has provided 
the Bush Administration with several opportunities to act on 
those recommendations; the President has generally re- 
sponded by appointing well-qualified candidates. 

Following the appointment of fonner EEOC Chair 
Clarence Thomas —whose performance as Chair came under 
heavy criticism by the advocacy community" — to the 
federal bench, EEOC Commissioner Evan Kemp was named 
to head the Commission. Mr. Kemp has a history of experi- 
ence with EEO enforcement through his tenure on the 
Commission and his years as a disability rights advocate. 

In October 1990, Joyce "Hicker was confirmed to fill the 
position vacated by Kemp. Ms. Tbcker, too, has extensive 
civil ri^ts experience through her work as director of the 
Illinois State Department of Human Rights and as chief of the 
Illinois Department of Mental Health. 

EEOC General Counsel Charles Shanor stepped down in 
June 1990; at this writing, no replacement had been named. 
Since this position is critical in determining the 
Commission's litigation strategies, once again it is essential 
that it be filled by a person strongly committed to EEO 
enforcement. 



2. POLICY DEVELOPMENTS 

a. Gender-specifk: workplace exclusionary policies: 

In what one judge called "likely the most important sex 
discrimination case in any court since 1964,'"* the Seventh 
Circuit Court of Appeals upheld an automotive battery plant's 
practice of excluding women of childbearing capacity from 



jobs that could expose them to lead, based on the employer's 
alleged fear of possible harm to any potential fetuses. Ruling 
on what is becoming an increasingly common practice among 
employers, the decision threatens to bar millions of women 
from industrial jobs. ITie court's ajialysis was ospeciaUy 
disturbing: it approved the exclusion of all women of 
childbearing ci^ity regardless of whether they intend to ot 
are likely to have children; it disregarded potential rq)roduc- 
tivc risks to male workers and their offspring; and it repudi- 
ated well-established EEO law by requiring victims — rather 
than perpetratM^ — of facial sex-based discrimination to 
jM-ove that the discriininatoiy policy is unjustifiable — a 
holding that carries devastating consequences for victims of 
blatant sex- and race-based discrimination. 

Exclusionary policies of this type had become increasingly 
prevalent during the 1980s. Rather than woricing to resolve 
the problem, however, the EEOC only added to it by ware- 
housing over 60 such complaints and by taking weak and 
contradictory positicMis in compliance manuals, legal briefs, 
and in a 1988 policy guidance." After years of prodding by 
advocacy groups, the EEOC in 1989 finaUy took a significant 
first step by attempting to resolve its outstanding "fetal 
IM-otection" cases (although many of them had to be closed 
because they !iad languished for so many years that the 
agency could no longer locate the charging parties).'* 

However, the EEOC demonstrated a new sensitivity to the 
problem's severity in January 1990 by issuing a policy 
guidance that repudiated the Court of Appeals' holding in 
Johnson Controls, instructing EEOC investigative staff 
outside of the Seventh Circuit to disregard the decision and its 
reasoning." The guidance instead recognized that established 
EEO law requires that facially sex-discriminatory policies be 
arvalyzed under the stringent BPOQ standard. The EEOC 
reiterated this position when it fded an amicus brief before 
the Supreme Court on behalf of the Johnson Controls 
plaintiffs. 

Although certainly a step in the right direction, the 1990 
policy guidance was not fully adequate for a number of 
reasons: it left open the possibility that employers may 
exclude women from jobs involving reproductive hazards 
under circumstances unrelated to the employee's ability to do 
the job (thus disregarding the Pregnancy Discrimination 
Amendment to Tide VII and previous EEOC analyses), and it 
failed to repudiate the flawed and inconsistent 1988 policy 
guidance on exclusionary policies. 

b. Gender-and race-based stereotyping 

As more women and people of color have gained entry to 
the coqxrale arena, they are often evaluated not on their 
ability, but on the basis of gender or race — thus creating a 
"glass ceiling" above which they cannot rise. In our 1989 
recommendations, we urged the hP.OC to target wotiq)lacc 
stereotyping that creates Ihese artificial barriers to the 
advancement of women and people of color to upper 
management and leadership position-'. 
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When assuming the EEOC chair, Kemp announced that 
targeting discriniination against women and niinorities in 
IM^omotions to upper management levels would be one of his 
highest priorities. In particular, he suggested changing the 
EEOl fOTTis to include questions relating to **glass ceiling" 
issues. Although the policy pronouncement is a welcome 
development, it has yet to be fully implemented. We urge the 
speedy adoption of concrete proposals. 

c. Gender-neutral parental leave 

In an August 1990 policy guidance, the EEOC made clear 
that employer policies that treat male and female workers 
differently when employees request time from work to care 
for a child or for another family member are illegal sex 
discrimination under Title VII. This represents an important 
policy development, since it has been pointed out for years 
that such a gender-neutral approach to family leave is not 
only required by Title Vn, but that it also discourages on-the- 
job discrimination against women while enabling men to 
participate in family care-taking. 

d* Sexual harassment 

In January 1990, the EEOC issued a new policy guidance 
on employer liability for favoritism because of sexual 
relationships. In many re^ts, the guidance thoughtfully 
fleshes out the EEOC's 1980 Sexual Harassment Guidelines 
by further defining the circumstances under which sexual 
favoritism (whereby employnient (^portunities or benefits 
arc granted because of an individual's submission to requests 
for sexual relationships) can support a claim of sex discrimi- 
nation by other employees. Specifically, it makes clear that 
both favoritism based on coerced sexual conduct and 
widespread consensual favoritism may give rise to a thir« V 
party claim of sex discrimination. However, the Commission 
also took the position that isolated instances of preferential 
treatment based upon consensual sexual relationships do not 
violate Tide VII, Not only is this position unnecessarily 
limited, it deviates from Tide VIl's tiaditional evidentiary 
framewoik. Qualified s^licants or employees who are 
denied jobs, promotions, or other employment benefits 
because of the consensual sexual relationship of another 
applicant or employee should be able to make a prima facie 
case of sex discrimination; the employer may defeat liability 
by showing that it had a legitimate business reason for the 
employment decision. 

In March 1990, the EEOC issued a more comprehensive 
policy guidance on the developing law of sexual harassment 
On the whole, Otis document too provides thwough and 
lhoughti*ul guidance to EEOC investigative staff on defining 
sexual harassment and evaluating evidence of harassment 
(including deiermining whether a work environment is 
sexually "hosiile**). UnCwtunately, though, the guidance is 
inconsistent wiUi the 1980 EEOC Guidelines — reiterating a 
problem in the EEOC's analysis during Uie Reagan Adminis- 
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(ration — by suggesting that employers are not necessarily 
responsible for all harassment committed by their agents and 
superviscx^, 

e* Confidentiality of peer review records in 
discrimination investigations 

The EEOC enjoyed a significant litigation victory in 
University of Pennsylvania v. iSEOC." where a unanimous 
Supreme Court agreed that confidential peer review files 
were not protected from disclosure in an EEOC sex bias 
investigation. Taking a position in favor of frill disclosure that 
will help d^scrinunation victims prove dieir cases, the EEOC 
aigued for a strong presumption against allowing an alleged 
discriminator to pick and choose the information it will 
supply to investigators. As will be discussed later, diis 
decision may also prove helpful to efforts by die Office of 
Federal Contract Compliance Rrograms to eliminate the 
"glass ceiling" by ccmducting reviews of corporate succession 
patterns. 

r Wage discrimination 

Women and people of color in the labw force often remain 
segregated in a few, lower-paid job classifications. Our 1989 
recommendations uiged die EEOC to pursue diis sex- and 
race-l ased wage discrimination vigorously. Unfortunately, 
die EEOC has not yet affirmatively recognized and used 
wage discrimination as a viable cause of action prova^ ? 
under all Tide VII dicwes. And, as was also true in 1989, die 
EEOC is not bringing any significant number of Equal Pay 
Act cases to combat sex-based discrimination — only 7 such 
cases were filed in FV 1989, down fixMn 79 in 1980, die last 
full year of Uie Carter Administration.'^ 

In a positive move, die EEOC released a policy guidance 
instructing its staff diat religious institutions are covered by 
die Equal Pay Act and Tide VII widi respect to sex bias in 
wages. 

g. Interagency Coordination 

In 1989, we uiged die EEOC to reassert its leadership role 
pursuant to Executive Order 12067 — leadership largely 
usurped by the Dq)artment of Justice under die Reagan 
Administration — to promulgate EEO policies and to 
coordinate enforcement strategies among die federal agen- 
cies. Unfortunately, die EEOC has yet to seize die initiative in 
diis area. 



3. EEOC ENFORCEMENT PERFORMANCE 

EEOC enforcement statistics suggest diat it is slowly but 
steadily reducing its backlog of charges to 45,987 from its 
1987 high of 61,486. However, die EEOC still takes an 
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average of 9.5 months to process chaiiges^ far in excess of the 
3 to 6.5 months for processing in 1980, the last full year of 
the Carter Administration.^ 

The EEOC^s record for pioviding favorable cafe resolu- 
tion to claimants remains poor. Its settlement rates are low 
(only 14.7% of chai^ges fUed were settled in fiscal year 1990, 
compared to 32. 1% in fiscal year 1 980), while no^use 
findings arc exceptionally high (in 1990, the EEOC found no 
cause for discrimination in 57.2% of charges filed, doubling 
its no-cause rate of 28.5% in 1980).^* Concerns remain that 
the EEOC is sacrificing the quality of its investigations in an 
effort to r^uce its considerable backlog.^ 

Our 1989 recommendations urged the EEOC to make 
class action litigation attacking systemic discrimination a 
priOTity — a tactic proven to maximize limited resources for 
greatest effect However, despite record incrc;ises in the total 
number of cases filed —486 in FY 1989, up ftom 326 in FY 
1980 — the EEOC has persistently failed to engage in 
classwide actions, focusiiig instead on litigating individual 
claims. The EEOC filed only 94 class action cases in 1989, 
down from 218 in 1980.^ However, in a significant enforce- 
ment development, a November 1990 policy guidance 
announced that the EEOC will boost law enfwcement efforts 
by using information ftom •*testers" to detect illegal job 
discrimination. Testers, who ^ly for employment with the 
sole purpose of obtaining infwination as to any discrimina- 
lory hiring practices, can both prove the existence of discrimi- 
nation and act to deter it Testers have proved very successful 
in battling housing discrimination. Under its new policy 
guidance, the EEOC will accept charges filed by civil rights 
and community organizations on behalf of testers. 



f RECOMMENDATIONS FOR THE EEOC 

• Pursuant to Executive Order 12067, the EEOC should 
reassert its leadership role in policymaking and coordinating 
federal EEO activities. 

• The EEOC must substantially increase its use of 
litigation to reduce systemic discrimination — utilizing task 
forces and identification procedures, coordinating efforts with 
the Dqjartments of Justice and Labor, and consulting with 
advocates for women*s and civil rights. It should target 
industries for closer appraisal, for example, by reviewing 
EEO- 1 forms and reports submitted to the OFCCP, the 
Securities Exchange Commission, and other government 
agencies, checking for underrepresentation in the workforce 
by WO" ;«n and people of color. The EEOC's new policy on 
teste ould help significantly in any systemic efforts. 

• The EEOC must continue to regularly foster the ex- 
change of ideas and recommendations among top govern- 
ment EEO policymakers and advocates for women's and civil 
rights. 
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• The EEOC should publicly and explicitly reaffirm its 
support for the use of goals and timetables in expanding equal 
employment opportunity. And, it should ensure that such 
measures arc included in its settlement agreements wherever 
api^opriate. 

• The EEOC should support, and urge the Administration 
to suRWrt, the principles embodied in the Civil Rights Act of 
1991. 

• The EEOC should reduce its charge processing time and 
its backlog of charges by hiring additional staff and initiating 
comprehensive personnel training. Of course, this depends in 
large part upon receiving adequate funding ftom the Admmis- 
tration and Congress. 

• The EEOC should adopt — and make available to 
employers and employees — interpretive policy that ad- 
vances equal employment importunity in the following areas: 

Workplace exclusionary policies: The EEOC should take a 
leadership role in the enforcement of Title VII with re^t to 
gender-discriminatoiy "fetal protection** policies. It should 
issue policy guidance to employers, employees, and labor 
organizations, as well as to its investigative staff, making 
clear that explicit sex-based exclusiwis arc always unlawful 
— even if part of a good-faitii desire to jrotect healUi — and 
oiitiining the circumstances in which sex-neutral exclusions 
might be lawfiil even if they have a disparate impact on 
women. The EEOC should expedite ihe investigation, 
processir^g, litigation, and resolution of these complaints. 
Furthermorc, it should actively promote additional research 
on workplace reproductive hazards, taking steps to elimuiate 
tfie gender bias evident in existing research. Finally, the 
EEOC should coordinate TiUe VII enforcement wiUi other 
federal agencies — such as the Occupational Safety and 
HealUi Administration, the Environmental Protection Agency, 
and the Nuclear Regulatory Commission — to ensure gender- 
neutral wwkplace rcgulations and to encourage safer 
w(Klq}lacesforall. 

Sexual harassment: Jusi as employers arc held liable for 
race or sex discriminatira committed by Uieir supervisors, the 
EEOC should nuike clear Uiat employers are liable under 
Tide Vn for sexual harassment committed by tiieir supervi- 
sors or agents — including harassment that takes the form of 
creating a hostile or offensive woric environment TTie EEOC 
should also extend and modify its policy guidance on sexual 
favoritism by recognizing that isolated instances of such 
favoritism may give rise to a prima facie claim of sex 
discrimination by applicants or employees passed over for 
employment opportunities. 

Wage dis crimination: The EEOC should recognize gender- 
and race-based wage discrimination as a viable theory provable 
under all Tide Vn methods. Along with developing guidance 
for enforcement staff and for other EEO agencies on how to 
handle such claims, the Commission should bring and litigate 
many more wage discrimination cases. Included in this effort 
should be more Equal Pay Act claims. 
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B. OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS 

Ihe OPCCP is part of the Labor Department's Employ- 
ment Standards Administration. It implements Executive 
Order 11246, as amended, which prohibits discrimination by 
federal contractixs on the basis of sex, race, religion, or 
national origin, and requires contractors to take affirmative 
action to ensure equal employment opportunity. When 
effectively enforced, the Executive Order's affirmative action 
requirement is a tremendous tool for expanding employn^ent 
opportunities for women and pjople of color. For example, in 
the late 1970s, the OFCCP targeted the coal mining industry 
for enforcement focus, achieving dramatic gains in women's 
employment In 1983, no women were employed in the coal 
mining ijidustry; by December 1980, 3»295 women were so 
employed.^ 



1. LEADERSHIP 

As discussed below, OFCCP enforcement has improved 
significandy with the July 1989 ^jpoinunent of Cari 
Dominguez as director, sdong with the ongoing leadership of 
former Secretary of Labor Elizabeth Dole. Given Ms. 
Dominguez' prior experience both with the OFCCP and as a 
private-sector EEO officer, her j^intment underscores the 
importance of committed and experienced leadership to 
effective EEO enforcement As of this writing, Ms. Dole had 
resigned as Secretary and former Representative Lynn Martin 
had been nominated as her replacement Ms. Martin has no 
significant EEO background, and it is unclear whether she 
plans to continue the initiatives begun by Ms. Dole. 



2. POLICY DEVELOPMENT 
a. The "glass ceiling'* 

Our 1989 recommendations urged the OFCCP to target 
the "glass ceiling" problem, whereby women and people of 
color are denied access to leadership positions because of 
discriminatory on-the-job stereotyping. Since that time, Ms. 
Dominguez has developed a comprehensive **glass ceiling" 
initiative. This initiative calls for restructuring the OFCCP's 
compliance review program to examine — for the first time 
— corporate succession plans to see how employees are 
selected for key high-level corporate jobs. This initiative 
includes increased attention to the effects of family responsi- 
bilities on careers — examining whether "mommy track" 
principles are used to discriminate against women workers or 
to support their fiill participatior^ in the workforce. It also 
requires examining cwporale practices for selecting employ- 
ees for executive development programs, succession plans, 
the structure of compensation packages, training and rota- 
tional assignments, and recruiting methods. However, it 
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appears that the jH^ogress of this conunendable initiative has 
been halted pending confirmation of the new Secretary of 
Labor. 

b. Women in the skilled trades 

In November 1990, former Secretary Dole unveiled an 
initiative to suppoa women in the skilled trades (for example, 
electricians and carpenters in the public utilities, manufactur- 
ing, and constnictiOT industries). Recognizing that nwst 
women ai^ segregated into traditionally "female" occupations 
that cany lower wages, Dole targeted increased recruitment 
and retention of women in the higher-paying trades. Her 
initiative would include OFCCP enfwcement and education 
programs designed to knock down the barriers that have kq)t 
women finom entering and competing in the skilled trades. 

In August 1990, Dominguez also announced plans for 
targeting the employment of women in the construction 
industry. Given this industry's deplorable record in hiring and 
training female employees, the OFCCP's announcement is an 
encouraging development; we urge its speedy implementa- 
tion. 

3. LITIGAnON 

The OFCCP is currently involved in defending its ability 
to enfcxcc Executive Order compliance by large entities — 
like universities — that receive many federal contracts among 
their various constituent branches. In Board of Governors of 
the University of North Carolina v. Department of Labor, the 
University of North Carolina — a federal contractor — 
challenged the OFCCP's authority to conduct on-site 
compliance reviev/s at two of its branch campuses that have 
no federal contracts. In resisting OFCCP review, the univer- 
sity argued that its 16 branches are separate entities (or 
purposes of the Executive Order's requirements. In a case 
that canies far-reaching consequences for its ability to 
enforce the Executive Order effectively (e^ially among 
large institutions), the OFCCP has consistently maintained 
that all branches of a single entity arc subject to OFCCP 
review if any one receives a government contract The 
OPCCP scored a significant victory when the Fourth Circuit 
Court of Appeals found that North Carolina stale law made 
clear that the University is indeed a single state entity, 
requiring even non-contracting campuses to submit to 
OFCCP compliance reviews.^ 

The OFCCP*s enforcement authority is at stake in another 
piece of significant litigation as well. In Stouffer Foods Corp. 
V. Dole, an employer has alleged that Executive Order 11426 
(imposing EEO and affirmative action obligations upon 
federal contract(»^) was issued without constitutional or 
statuUMry authority and that its affirmative action requirements 
are unconstitutional and in violation of Title VII." Currently 
awaiting consideration at the district court in South Carolina, 
the case offers the OFCCP and the Department of Justice the 
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opportunity to repudiate the government's Reagan-era stance 
against afiirmative action. 



4. ENFORCEMENT PERFORMANCE 

The OFCCP's statistical performance was markedly 
improved in 1989 and 1990. Because of its efforts, 6,634 
individuals enjoyed a reoM-d recovery of $21.6 million in 
back pay in 1989 — including a record $14 million settle- 
ment fipom Harris Bank. In 1990, the Office completed a 
record number of conciliation agreements (2,8SS). 

In terms of its overall litigation efforts, the OFCCP filed 
4 1 administrative complaints in 1989, but only 21 in 1990; in 
comparison, the Office filed S3 during the last full year of the 
Carter Administration.^ 



5^ RECOMMENDATIONS FOR THE OFCCP 

• The new Secretary of Labor must continue the initiatives 
begun unde Secretary Etole — tspecMy those addressing 
the "glass c / i ing*" and women in the skilled trades. 

• The new Secretary should also announce sui^it for the 
Family and Medical Leave Act as a necessaiy means of 
expanding employment opp(Mtunities (or women and other 
workers with significant family caretaking reqxHisibUities. 

• The OFCCP must bolster its efforts at enf(Hcement 
through litigation. For example, it should return to its strategy 
— ITOven effective by past experience — of targeting 
industries for sp&M investigations by using "sbike forx:es" 
made up of investigative staff and representatives fnxn the 
office of the Solicitor of Labor. The Solicitw's office should 
be more integrally involved at an early stage in the investiga- 
tion of complaints, since such ijivolvement facilitates 
appropriate seldement, and encourages well-crafted litigation 
when settlement is not possible. Similarly, the Solicitor's 
office should be available for consultation during compliance 
reviews. And, its sluggish pace in filing administrative 
complaints in 1990 calls for a return to its previous, more 
aggressive rate of filing complaints. 

• The Office should seize the ojiportanities presented by 
the Stouffer and UNC cases (and in any similar challenges) to 
reaffirm its commitment to affirmative action goals and 
timetables as critically important tools in EEO enf(»xement 

• To promote true equal employment opportunity, the 
OFCCP should consider the following as evidence of gcod- 
failh efforts when evaluating contractors' compliance with 
the Executive Order explicit guarantees of family and 
medical leave to ail employees; provision of on-site child care 
or child care subsidies; provision or Ider care benefits; use of 
alternative woiic arrangements; completion and implementa- 
tion of pay equity studies. Moreover, in addition to affirma- 
tive action recruiting and hiring programs that include goals 
and timetables, the Office should promote employer-provided 
ui employer-financed affirmative job training and education 



programs to develqp skills anwng women and people of color 
in areas traditionally excluded to them. 

• As part of its announced plans to taiget the construction 
industry's employment practices — and in light of the 
increased percentage of women in the workforce who are 
interested in and available for construction jobs — the agency 
should increase its goal of 6.9% {oc women in the construc- 
tion trades. This goal should be established for individual 
crafts rather than on an industry-wide basis. 

• The OFCCP should undertake a comprehensive review 
of its regulations to see if they need revision ox updating; this 
inxx:ess should include consultation with groups representing 
employees and contractors. 



C. DEPARTMENT OF JUSTICE 

Title Vn authorizes the Attcxney General to initiate civil 
litigation to redress employment discrimination by units of 
state and local government The Department is also autho- 
rized to bring litigation against federal contractors. Under the 
Reagan Administradon, the Department's Civil Rights 
Division exerted considerable influence over EEO policy, 
only to use its power to ad(^t policies retreated significantly 
from well-established civil rights law.^ 



1. LEADERSHIP 

Until John Dunne's confirmation in March 1990, the post 
of Assistant AtttMney General for Civil Rights remairied 
empty for moct than a year. Although we urged that any 
nominee {qx this impcxtant position demonstrate significant 
experience in and commitment to civil rights enfcx'cement, 
neith.er of the President's nominations — Dunne md Wliam 
Lucas, whose ncmination was withdrawn after vig(»x)us 
oppositi(Hi from women's and civil rights' groups — pos- 
sessed these qualities. And, as Assistant Attcmiey General, 
Dunne's commitment to equal employment has been called 
into question through his woik in opposing the Civil Rights 
Act of 1990 (discussed more extensively in another section). 



2. POUCY DEVELOPMENT AND 
ENFORCEMENT 

Perhi^ps because it (q)erated for so long without leadership, 
the Dq)artment has yet to develqp an affirmative EEO 
agenda of any kind under the Bush Administration. It has 
done very little in the way of policy develwment and 
enforcement efforts, nor has it created a coherent litigation 
strategy. 

However, in a distuibing throwback to its Resigan-era 
stance on affirmative action, the Department filed an amicus 
brief attacking a Federal Communications Commission 
affinnative action policy in Metro Broadcasting, Inc. v. 
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Federal Communications Commissbn.^ The FCC*s ^'distress 
sale** policy allows a broadcaster whose licensing qualifica- 
tions have ccMic into question to transfer the license to a 
minority enteiprise before an FCC hearing resolves the 
matter. The Department aigucd that the policy violated the 
Constitution's equal protection clause by creating a prefer- 
ence available only to businesses operated by people of color. 

And* as discusssd extensively in another section, the 
Dq)artment of Justice has actively opposed passage of the 
Civil Rights Act of 1990 — for example, by testifying against 
it before congressional committees in both the House and the 
Senate. 



3. RECOMMENDATIONS FOR THE DOJ 

• The Department of Justice must publicly repudiate its 
Reagan-era position on affirmative action and basic civil 
rights principles. Instead, it must establish an affirmative 
agenda in bauling employment discrimination, including 
support Pw the use of goals and timetables. 

• The Department of Justice should aggressively assert its 
authority to enf(»ce EEO laws against federal contractors. As 
it did in past administrations, the Civil Rights Division should 
aggressively pursue innovative remedial action on behalf of 
women and people of colw. In addition to affirmative action 
recruiting and hiring programs that include goals and 
timetables, the Division should promote employer-provided 
or employer-financed affirmative job training a* d education 
programs in order to develq) skills among women and people 
of color in areas traditionally barred to them. 

• The DOJ needs to initiate more cases against sex- and 
lace-based wage discrimination in the public sector. State and 
local governments traditionally employ large numbers of 
women and people of color who arc, however, often dispro- 
portionately excluded from certain positions — sach as those 
in police forces and fire departments — and disproportion- 
ately concentrated in low-paying jobs. Fcm* these reasons, the 
DOJ should include among its targeted investigative and 
litigation initiatives the employment and wage practices of 
state and local govemmente with respect to these particular 
occupations. 

V. The Government as Model 
Employer 

With over three million civilian employees, the federal 
govemnsent is the nation*s largest employer. Nearly half of its 
workers arc women; more than a quarter are peq?le of color. 
For these reasons, the govemment*s employment policies — 
and its willingness to police its own efforts to ensure equal 
employment opportunity — are of critical importance in 
setting the stage for employment policies across the nation. 



A. EEO ENFORCEMENT 
FOR FEDERAL 
EMPLOYEES^ 

Federal employees who claim to be victims of discrimina- 
tion mu5t use an EEO claims processing system entirely 
separate from that available to private-sector employees. 
Under this system, a federal employee with a discrimination 
claim must wac^e through a complex administrative process 
while complying witli strict deadlines — or risk losing her 
right to relief. The federal agency charged with discrimina- 
tion, on the other hand, operates under very lenient or even no 
timeftamcs, oft'*4i making for lengthy delays — (or example, 
in 1985 the median time fw processing a complaint to closure 
was 845 days.^' Under this system, the federal agency 
charged with discrimination is also re^nsible for initial 
investigation of the claim — creating an obvious conflict of 
intwest that generally works against an aggrieved employee. 

In the words of fwmer EEOC chair Clarence Thomas, the 
current federal EEO complaint process **is ineffective, 
unnecessarily time-consuming, and ten times more cosdy 
than the processing of private employer charges.**^ Thus the 
process (or resolving discrimination claims by federal 
employees rcpiesents a majw impediment to the 
govemment*s ability to fulfill its commitment to ensuring 
equal employment opportunity even among its own 
employees. 

The EEOC and advocates alike agree that reform of the 
federal sectOT*s EEO system is necessary. In 1989, the EEOC 
proposed reform through regulatory action. However, these 
proposed regulations met witii considerable criticism by 
many employment rights advocates who argued (or more 
comprehensive reform.^^ 

For example, the proposed regulations failed to provide 
for a much-needed extension of time (or the filing of an EEO 
complaint, allowing a complainant tiime to consider whether 
they want to file a complaint and to consult witii an attorney. 
They also failed to make absolutely clear that an aggrieved 
employee has a right to an administrative hearing. Third, tlie 
proposal unnecessarily undermined tlie legitimacy of the 
administrative judge*s findings and conclusions by making 
them merely "recommended;" advocates urged instead that 
the admiiiistrative judge*s findings and conclusicHis be final 
and enforceable unless 8q)pealed The regulations have yet to 
be finalized. At die same time, legislative proposals have also 
been discussed by members of Congress and Uie advocacy 
community. 

Advocates also urge that any reform — either regulatory 
or legislative — of the federal EEO complaint processing 
process contain provisions to ensure timely resolution of 
employees* complaints, as well as mechanisms to eliminate 
the conflict of interest created when the agency charged with 
discrimination is also entrusted with investigation of the 
complaint 
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B. OTHER WORKPLACE POLICIES 

By becoming a model employer — adc^ting wcKkplace 
policies that are fair md creative — the federal government is 
uniquely positioned to influence employ^aent practices in 
both the public and private sectors. In so doing, it should 
recognize that, in addition to traditional EEO concerns about 
race- and gender-based discrimination, many employees have 
family responsibilities that must be addressed as a matter of 
policy. In addition to reforming the federal EEO complaint 
processing system, as discussed above, we recommend ttie 
following: 

• The goverrmient must make clear that, as an employer, it 
will not tolerate discrimination. Thus, agency heads must 
make the eradication of wc^kplace discrimination a high 
pricxity — and agency heads should be evaluated in part by 
their success in reducing discrimination. 

• Each agency should immediately adopt and begin to 
implement an afifirmative action plan, including goals and 
timetables for hiring and promotion of women and people of 
cola to positions in which they have previously been 
underrepresented. 

• Each govciiunent agency should undertake a study of its 
wage practices; salary disparities based on sex or race should 
bec(»rected« 

• The federal government should provide its employees 
witli programs to support working families — including paid 
family and medical leave, child care, and alternative work 
scheduling. 



VL Summary and General 
Recommendations 

Because the Bush Administraticm has made little progress in 
the area oi equal enq)loyment opportunity, we must repeat 
many of these general reconunendations that we made in 1989. 

1. First and foremost, the federal government must make a 
forthright commitment to tough, vig(xious, and effective EEO 
enforcement This commitment must include a strong public 
message that equal employment oppommity is a top priority, 
including an explicit repudiatiCHi of th^ positions of the 
Reagan Administration. 

2. The Administration should supp(»t the following 
legislative proposals critical to ensuring and expanding equal 
opportunity: 

— the Family and Medical Leave Aa of 1991 

— the Civil Rights Act of 1991 

— the Nontraditional Employment for Women Act 
(authorizing funds to states to develop arul expand special job 
training programs for women - - typically targeting nontradi- 
ticMial occupaticMis like construction and truck driving). 

3. Effective EEO etifoicement depends on committed 
leadership. The Bush Administration must fill top-level 
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positions with experienced individuals committed to the 
enforcement of EEO laws. 

4. The Administration should ensure that the funds 
required to implement an effective EEO enfcxcement policy 
are included in the federal budget 

5. Given adequate funding, the EEO agencies must 
generally improve their e i^^urcement performance. They 
should file more complaints, litigate more cases, and reduce 
their backlogs and chaige processing time. Aggressive, 
committed enforcement efforts are critical in translating the 
ideal of equal tmployment oiqx)rtunity into reality. 

6. Each federal government agency should show un- 
equivocal support for enforcement tools that have proven fair 
^ effective — such as affirmative action goals and time- 
tables and disparate impact analyses of discrimination. 
Arguments about '"quotas'" and "reverse discrimination" serve 
only to divert attention from the real problem — the need to 
take positive measures to break down institutional patterns of 
discrimination. 

7. The EEO enforcement agencies should develq) national 
operatmg plans that set forth basic principles to guide their 
respective enforcement and litigation efforts — addressing, 
for example, the recommendations contained in this repeat 
The plans should be published annually and should include 
both yeariy and long-range (e.g., five-year) goals for perfcMr- 
mance and policies. Among other things, the plans should 
include assessments of the resources that will be needed to 
implement the priorities within designated timeframes, along 
with status reports on the availability of such resources and of 
requests for re&xjrces to Cmgress. 

8. The EEOC, OFCCP, and DOJ should develop a 
coordinated enforcement strategy to taiget those companies 
and industries with a history of Crimination. In their 
enforcement and litigation efforts, the £^encies should 
aggressively and creatively challenge the following discrimi- 
natory practice/; that remain prevalent: 

— multiple discrimination against women of color, 
— policies that have a disparate impact on women and 

people of color (for example, strength tests that 
disproportionately and unnece^ssarily exclude women 
from certain jobs); 

— gender- and race-based wage discrimination; 

— occupationsd segregation, including exclusionary 
policies based on reproductive health hazards; 

— gender- and race-based st^eotyping that too often 
create a ''glass ceiling"" impeding access to top manage- 
ment positions; 

— pregnancy discrimination; and 

— sexual and racial harassment 

9. Furthermore, the executive branch should cocKdinate 
cross-cutting enforcement strategies by diverse agencies — 
taigeting discrete geognqrfiical areas, industries, and occupa- 
tions where sex and race discrimination in employment are 
most ^gious. For example, the Department of Housing and 
Urban Affairs' mandate to ensure frdr housing can be used to 
IXD^ide safe and affordable housing to women and people* of 
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color in residential areas easily accessible to the plants and 
industries targeted for enforcement by the EECXT. 

10. The EEO agencies should incorpcnate creative training 
programs into affirmative action programs and other rem- 
edies (or discrimination. Programs should emphasize 
assistance for unskilled^ underskilled, and di^laccd workers. 
Training programs must be structured to allow participation 
by waters with family responsibilities — for example, by 
including child care. 

VII. Conclusion 

As the 1990s begin, America needs a new and responsive 
employment policy that meets the challenges of the world 
economy and addresses the requirements and characteristics 
of the available workfcxce. 

Qearly, the basic principle of existing EEO policy — that 
all woikers should be treated equally regardless of gender, 
race, or ethnic origin — must remain an essential underpin- 
ning of employment policy. Sex, race, and ethnicity discrimi- 
nation must be eliminated if skilled woikers are to be hired 



and prcMnoted on the basis of merit, not on unfair and 
irrelevant characteristics. Wage discrimination must be 
eliminated if jobs of the year 2000 — jobs that require higher 
skill levels — are to be filled with skilled workers. Sexual 
and racial harassment must be eliminated if workers are to 
retain their jobs and remain productive. Pregnancy discrimi- 
nation and other forms of discrimination based on w(Hkers* 
family responsibilities must be eradicated if our economy is 
to respond efifectively to the changing composition of its 
workforce. 

The federal government must be actively engaged in 
evaluating existing employment policy and planning for the 
employment policy of the future. It must provide eneigetic 
leader^p on equsd employment opportunity. 

To date, the Bush Administration 1^ been slow to accept 
its responsibility in this area Although it has made some 
visible improvement since the Reagan years, on a number of 
occasions it has actively exposed measures to ensure and 
expand equal employment oppcxtunity. We urge the Adminis- 
tration to reoMisider its position on these issues and to engage 
itself in the develc^ment of an affirmative agenda dedicated 
to the attainment of equal employment opportunity. 
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Chapter IX 

Employment Rights of Older Americans 

by Christopher G. Mackaronis 



I Introduction 

During the decade of the '80s, while occurrences of age 
discrimination in employment increased precipitously, the 
federal civil rights enforcement agencies consciously pursued 
a policy of benign neglect for the rights of older w(»icers. 
Investigatory practices focusing on individual victims rather 
than class-based discrimination were fraught with delays that 
often compromised the complainant's ability to effectively 
pursue legal action. Regulatory decision-making initiatives 
showed a marked tendency towards relaxing, rather than 
strengdiening, the prohibitions of the ADEAl in several 
critical areas. Finally, in the area of lidgation enforcement, the 
EEOC (1) shied away from laige class-based discrimination, 
(2) conspicuously avoided any litigation involving early 
retirement incentive programs, and (3) advanced pro- 
employer positions in cases involving controversial and 
important legal issues. See One Nation, Indivisible: The Civil 
Rights Challenge for the 1990s, Report of the Citizens' 
Commission on Civil Rights at lSO-187. 

\^ith this background of eight years of progressive non- 
enforcement of the ADEA,' the Bush Administration was 
presented with a tail(H'-made q)portunity to distinguish itself 
from the preceding Administration and demonstrate a 
renewed commitment to the active enforcement of the 
ADEA. This opportunity took on substantial significance in 
the wake of the Supreme Court's decision in Pu* ^ Employ- 
ees Retirement System of Ohio v. Betts, 109 S. Cu z854 
(1989). Fac d with a unique opportunity to demonstrate an 
invigorated effort on behalf of older woricers, the 
Administration's response to the Betts decision cast tremen- 
dous doubts on its credibility and willingness to pay more 
than lip-service to the {Hotection afforded older workers by 
theADEA. 



V THE SETTS DECISION 

The Betts decision has had a drastic effect on settled 
princ pies of employment di;scrimination law affecting older 
Americans. As a result of Betts, employers unquestionably 
had fax ^/eater latitude than ever before to discriminate in the 
terms and conditions of a broad range of employee benefit 
plans. 

The plaintiff, June M Betts, had been employed by the 



Hamilton County Board of Mental Retardation and Develop- 
mental Disabilities and, as such, was participating in the 
Public Employees Retirement System of Ohio C*PERS"). 
Betts became totally disabled at age sixty one (61) and 
subsequently applied for disability retirement under PERS. 
Her {^plication for disability retirement benefits was denied 
solely on the ground that she was over age sixty (60) at the 
time of her disability. As a consequence, Betts was received a 
standard age and service pension of $158 per month as 
opposed to the mott generous $355 per month disability 
retirement she would have received had she been younger.^ 
Betts filed charges under the ADEA and then sued in federal 
di.^trict court 

ik)th the district court and the Sixth Circuit Court of 
Appeals ruled in Betts' favor on her claims. The Sixth Circuit 
found the age-based exclusion of the plaintiff from disability 
retirement benefits to be unlawful "unless it [the exclusion] 
falls within the bona fide employee benefit plan exception of 
29 U.S.C. § 623(0(2)/*^ Relying on Interpretive Regulations 
issued by the Department of Labor in 1979,^ the Court held 
that "where, as in the present case, the employer uses age — 
not cost, or years of service or salary — as the basis for 
varying retirement benefits, he had Detter be able to prove a 
close correlation between age and cost if he wants to shelter 
in the safe haibor of [29 U.S.C. § 623 (0(2)]."^ J^ince the stale 
had provided no evidence or economic justification for the 
exclusion of employees over age 60, the Court affinned the 
grant of sumraary judgment for Betts.^ 

The Supreme Court reversed, and in the process upset 
several settled principles of law qjplicable to benefits 
discrimination claims un'* ** the ADEA. Fii^t, the Court 
concluded in Betts tk \ "compensation, terms, 
conditions, or privile^ .s ?f cimv a mept" set forth in § 4(a)ri) 
of the ADEA not encomp'^ employee benefit plans. The 
Court's concluijion in this regard was perhaps tiie most 
startling aspect of tfie Betts decision because it reflected a 
measured amount of disregard both for the language of the 
ADEA and the Court's prior deci:>ions under Tide VII. 
Indeed, the Court itself long ago recognized tiiat die substan- 
tive provisions of Ukj ADEA were taken in haec verba from 
Tide Vn. Moreover, in a variety of Tide VII cases, the Court 
had already intei^ted the idcatical language in Tide Vn as 
applicable to discrimination in employee benefit plans. 

Second, die Court rejected the unanimous judgment of die 
courts of appeals diat § 4(f)(2)^ constituted an aTumative 



ERLC 



67 



81 



Chapter IX • EMPLX3YMENT RIGHTS 



(jefense — a defense for which the employer bore the burden 
of proof.' Rather than constitute an affirmative defense, the 
Court concluded that the requirements of § 4(0(2) formed 
part of an employee's prima facie case. 

Third, the Court concluded that in order to establish a 
violation of § 4(fX2), an employee must show not only that 
an employee benefit plan discriminates on the basis of age in 
the provision of employee benefits, but also that the chal- 
lenged discrimination was intended to serve the purpose of 
discriminating in some nonfriivge-bencfit aspect of the 
employment relation. The Court's new formulation of the 
plaintiff's burden in an employee benefits case — overt 
discrimination in employee benefits plus an intent to dis- 
criminate in nonfringe-benefits ~ was inconsistent with the 
standard previously applied by all the courts of appeals in 
addressing claims of benefits discrimination under the 
ADEA. 

Fourth, the Court rejected the AdminisU-ation's regula- 
tions, in effect since 1%9.' which required ar employer 
attempting to justify an age-related reduction in benefits 
prove that the cost of the benefits inciea^^ed based on age. 
Although the regulations had fwmed ' he cornerstone for 
many successful cases pursued by the EECXH. and although 
the regulations were supported by employer organizations, 
the Court invalidated the requirement that an employer had to 
prove a valid cost-justification for a reduction in benefits. 

Finally, the Court affumsd its decision in United Airlines, 
Inc. V. McMann, 434 U.S. 192 (1977). that an employee 
benefit plan that prc-dated the ADE A could not be a subter- 
fuge to evade the Act or its purposes. A3 a result of this aspect 
of the Court's holding, any discriminat(M7 employee benefit 
practice that was instituted priw to the enactment of the 
ADE A and which had remained unchanged thereafter would 
have been immunized from challenge under the ADEA. 



B. THE ADMINISTRATION S RESPONSE 
TOBETTS 

Almost immediately after the decision in Belts, corrective 
legislation was introduced in both the Senate and the House 
of Rq)resentatives designed to overturn Beits and restore the 
law and regulations in effect before the decision was issued 
Identical bills were introduced in the Senate (S. 151 1) and in 
the House of Representatives (HR. 3200) in the early part of 
August 1989. Hearings on both bills weie conducted the 
following month. At these hearings, both the Vice-Chairman 
and the General Counsel of the EEOC testified in favor of 
legislation designed to overturn Betts. Specifically, EEOC 
Vice Chairman R. GauU Silberman tesdfied that the EEOC 
supported S. 1511 and H-R. 3200 with one exception, the 
^•addition of language that will preserve voluntaiy early 
retirement incenave programs . . . 

During the ensuing months ' ^legislative deliberations, 
officials from tlie EEOC. the IX -^ment of Labor, and Oie 
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Treasury Department met frequently with congressicMial stafif 
in both the Senate and the House to discuss (and fma^ 
pending legislation. During these numerous meetings, no 
effort v/as made by the Administration officials to raise any 
concerns other than those originally raised by the EEOC 
regarding the standards forjudging early retirement incentive 
programs." 

S. ISll was marked up and reported out of committee on 
February 28. 1990. Similarly, in the House of Representa- 
tives. KR. 3200 was favorably reported out of committee on 
April 4, 1990. On March 27, 1990, the Administration, 
through Roger B. Porter, forwarded extensive comments on 
the pending legislation to Congressman William P. 
Goodling.'^ The views expressed by the Administration in its 
March 27, 1990 communication to Congress represented an 
almipt about-face in the Administration's support for tiie 
pending legislation. The Administration expressed numerous 
res^ations regarding the substance of the pending legisla- 
tion, none of which had been raised jroviously. More 
importanUy, none of the reservations expressed in the 
Administration's March 27, 1990 letter to Congress were 
consistent with priw administrative enfcMcement policy, the 
position taken by the Administration in the Betts litigation, or 
twenty years of administrative regulations, including those 
supported by the Reagan and Bush Administrations. 

First, tiie Administration repudiated the testimony of 
EEOC Vice Chair Silberman on the issue of early retirement 
incentive programs under the ADEA. Silberman's testimony, 
upon which Congress relied in ensuing negotiations, sought 
die addition of Imiguage that would iweserve voluntary early 
retirement incentive programs "which further die purposes of 
the ADEA.">^ During months ot ensuing negotiations, the 
EEOC steadfasUy adhered to tfus language as the only 
acceptable language regarding early retirement incentive 
benefits under tiie ADEA. Jn reliance on tiiis position, 
congressional negotiators ultimately incwporated the EEOC's 
requested language into die bill.*^ The Administration's letter 
of March 27. 1990 cwstituted an uni»ecedented repudiation 
of its own officials.'^ 

Secofid. Oil the eve of consideration of the bill by the full 
house of Representatives, the administration insisted that the 
bill provide for die coordination of severance and retirement 
benefits under d>e ADE.A* The Administration's belated 
comments in diis regard were (1) inconsistent with Icng 
standing federal regulations which prohibited die integration 
of severance pay and retirement benefits, (2) die views of 
every federal court of appeals which had addressed die issue 
under die ADEA^ (3) die Adminiftration's bri^f in die Betis 
case, and (4) die Administration's previous testimony on H.R. 
3200 and S. 1511. 

Third, die Adr inistration rescinded its previous unquali- 
fied support for the retroactivity jwovisions contained in die 
pen<: legislation. This reversal of position was particularly 
startling in light of die existence of approximately diirty (30) 
cases which could be adversely affecttxl by die decision in 
Betts.^^ 
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Fourth, the Administration expressed support, for the first 
time, of a delayed effective date provision as it applied to 
state and local governments. 



C. THE OLDER WORKERS BENEFIT 
PROTECTION ACT (OWBPA) 

Because of the Administratioa's numerous eleventh-hour 
objections, the Belts legislation took a laborious path to passage 
after the bill was favorably reported out of approj^iate House 
and Senate committees. Ultimately, a compromise substitute 
was introduced and passed in the Senate on September 28, 
1990 and in the House of Representatives on October 4. The 
Older Workers Benefit Rrotection Act (Pub. L. 101433), was 
signed into law by President Bush on October 16, 1990. 

The final versiOT of the Older Workers Bmefit Protection 
Act constituted a substani jal compromise from the previous 
versions of legislation and, in certain respects, overturned, 
rather than restOTvJ, the law that existed prior to the time Betts 
was decided. 

First, the new amendments permit employers, for the first 
time, to offset disability benefits by pension benefits for w'lich 
a disabled individual is eligible}'^ This provisiCMi, supported by 
the Administration, is directly inconsistent with Ihe 
government's long-standing regulations regarding disability 
benefits. In practical effect, an older employee, faced with <he 
prospect of a disability offset for pension benefits for which he 
is eligible, will likely eiert to receive retirement pay rather than 
forfeit it by way of an offset. For all practical purposes, this 
provision could cause the involuntary retirement of many 
disabled older workers, 

SecOTd, the amendments specifically permit employers to 
offsrt against severance benefits certain pensiai benefits 
pay<i)ie upon plant closing or termination." This practice, 
specifically, condemned by the Administratis 's own regula- 
tions, had been rejected by numerous courts of appeals an d was 
not implicated by the Betts decision. Nevertheless, the 
Administiation's preference (oc this provision was critical to its 
support for the legislation. 

Third, Uie amendments make it lawful for an employer to 
observe the terms of a bona fide early retirement incentive plan 
which is consistent with a purpose or a relevant purpose of the 
ADEA. This provision, advocated by the Administration, 
represents a far less stringent standaid of compliance than that 
set forth m the bills whidi weie favorably rqx)rted out of 
committee — bills to which the EEOC had given its support.'' 

Fourth, not only were the amendments not retroactive as 
originally introduced, thicy did not become effective until one 
hundred and eighty (180) days after enactment of the legisla- 
tion itself . The rospective application of the amendments 
substantially uia ;rmined many of the government's own cases 
regardirg discriminatory employee benefits, as well as 
substantial private litigation which otherwise would have been 
preserved. 



11. Administrative Practices Continue 
to Compromise ADEA 
Enforcement 

During the first two years of the Bush Administration, few 
significant changes ^)peaied to have been made in the 
manner in which the EEOC administr. ively processed 
complaints of age disr.rimination. As a result, processing 
delays, litigation strategies, and non-disclosure policies have 
all COTtributed to the EEOC's continued inefficiency. 



A. DELAYS IN COMPLAINT PROCESSING 
PERSIST 

The Commission continues to be unable to efficiently 
process complaints aliegi/jg unlawful age discrimination in 
employment Unjustified delays in more than 7,000 cases 
caused Congress to enact the Age Discrimination Claims 
Assistance Act of 1988.^ 

Continued delays have caused Congress to pass the Age 
Discrimination Claims Assistance Act of 1990.^* The purpose 
of both statutes was to pr ovide an extended filing period for 
individuals whose statutes of limitations had expired while 
their charges were under investigation at the EEOC. 

Otherwise, the Commission does not appear to have taken 
any focused action designed to ameliorate the problems 
identified in One Nation, Indivisible: (1) undue delays in 
processing charges; (2) closed cases wii ,out full investiga- 
tions; and (3) an increase in the backlog of unsettled cases. 



B. CONTINUED DENIAL OF INFORMATION 
TO CHARGING PARTIES 

The EEOC continues to engage in two procedures which 
substantially compromise a complainant*s ability to effec- 
tively pursue an ADEA claim. First, the Commission 
continues to adhere to its administrative policy of not 
disclosing to the complainant the position tPkei by the 
respondent to the charge. This policy impairs tlie 
complainant's ability to accurately assess the merits of the 
claim and make a realistic judgment regarding pursuit in 
federal court 

Second, the EEOC has adopted no policies by which it can 
provide effective notice to potential class members of an 
existing ADEA lawsuit against the same defendant The 
Commission's refusal to implement procedures in this regard 
is particularly unjustified in light of the Supreme Court's 
holding in Hoffinan-LoRoche. Inc. v. Sperling, 110 S. Ct482 
(1989). In SperVng, the CxHirt concluded that it was appropri- 
ate for the federal courts to provide notice to all those 
individuals "similarly siUiated" to the complaina .t in the 
litigation in wder to provide them an effective oi portunity to 
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opt in to the litigation pursuant to tlie piovisions of the Fair 
Labor Standards Act (FLS A). Procedures by which the 
EEOC would notify sil affected individuals of their right to 
(1) initiate litigation based on a timely ADEA charge^ or (2) 
opt in to litigation already pending^ would facilitate more 
aggressive ADEAenfCHcement and would substantially 
reduce the cost involved for private litigants attempting to 
pursue their claims. 



III. Regulatory Policy and Litigation 
Concerning ADEA Enforcement 

A. REGULATORY ACTIONS 

There has been no percq)tible change in the regulatory 
approach by the Conunission during the first two years of the 
Bush Administration. Of most relevance is the p^issage of the 
Older Worker Benefit Protection Act Title n of those 
amendments establish the statutory criteria by which employ- 
ees can execute valid and binding waivers of their rights 
under the ADEA. The amendments provided a detailed and 
comprehensive schf;me for notice and an adequate opportu- 
nity to examine the waiver to effectuate a truly knowing and 
voluntary waiver. Tiie original purpose of the waiver amend- 
ments was to overturn the Commission's rule-making 
initiative which, at the time of its inception, permiued an 
employee to execute an ADEA waiver under a standard that 
was far rore relaxed than that originally set forth in the Fair 
Labor Standards Ac:. The waiver amendments contained in 
the Older Workers Benefit Protection Act specifically (and 
permanently) rescind 'Jic EEOC's waiver regulations. 

B. LITIGATION 

During the first two years of the Bush Administration^ the 
Commission did not alter perceptibly its litigation strategy 
under the ADEA. While the raw number of suits filed in 1989 
(1 34) represented an increase from the i06 cases filed in 
1988» it iiepresented only a modest 55% increase over the 
number of ADEA suits filed in 198 1 . 

The Commission's litigation strategy in the benefits cases 
in which the Commission was involved after iht Belts 
decision raised troubling questions concerning th.e 
Commission's commitment to protect the interest of older 
workers. While the Commission's General Counsel testified 
in September 1989 that i\tr Commission had syproximaiely 
thirty (30) suits impacted hyBetts^ the Commission took 
only selective action in those cases following ths^Betts 
dec: • ' : i. In one of the Commission's cases, Abenante v. 
Fulflex, No. 89-1179 (Isi Cir. 1989), the Commission 
actively sought voluntary dismissal of the litigation before 
ever moving to hold the case in abeyance pending the 
outcome of the Betts legislation. 



Perhaps more troubling, the Commission's testimony to 
the Congress regarding its efforts to avoid dismissal in light 
of Betts was less than candid In testimony before the Senate, 
General Counsel Shanor implied ihdt Abenante v. Fulflex had 
been involun^'vily dismissed as a result of the Betts deci- 
sion.^ In fact, however, the Commission's appellate counsel 
had written directly to the First Circuit Court of Appeals 
asking that the matter be voluntarily dismissed in light of 
Betts. Not only was the Commission's testimony in this 
regard not forthright, but its action in actively seeking 
dismissal of one of its o wn cases undermined the private 
plaintiffs involved in that case. 

Along similar lines, the Conunission has never aigued that 
the Betts legislation should not Bpply retroactively to pending 
cases in which the Commission is involved, even though this 
aigument was successfully adqpted by the only court of 
appeals to address the issue, Mitchell v. Mobil Oil Corp., 896 
F.2d,463 (10th Cx.), cert, denied. Ill S.Cl 252 (1990). 

From a more general perspective, troubling issues have 
recently been raised by the Adminstration's conspicuous lack 
of involvement in important .\DEA issues pending before the 
Supreme Couit In two recent cases, the Adminstration 
declined to file briefs amicus curiae in suiqx)rt of ADEA 
plaintiffs despite the EEOC's consistent and vigorous support 
of simiku'ly situated plaintiffs in the lower federal courts. 

The issue in Gilmer v. Interstate/Johnson Corp.. 895 
F.2d 195 (4th Cir.), cert, granted. Ill S. Ct 41 (1990), was 
whether a compulsory arbitration agreement executed at the 
time of hire constitutes a valid waiver of an emp' ^e's 
ADEA rights. Under the ADEA, the EEOC has consistently 
argued thai such agree ments do not constitute a waiver of 
ADEA rights. Despite the EEOC's recommer Jation to the 
Office or the Solicitcx* at the Depaitment (^ Justice, however, 
the Administration refused to file a hief in support of the 
plaintiff in Gilmer. 

In Gregory v. Ashcroft, 898 F.2d 598 (8th Cir.), cert, 
granted, 111 S. CL 507 (1990), the issue concerned the 
mandat(xy retirement of state court judges under the ADEA. 
The EEOC has taken an active litigation role in attempting to 
establish the principle that state court judges, like other 
employees ;ubject to ADEA coverage, may not be mandato- 
rily ictired a age 70.^ Despite both the EEOC's litigation 
position ar.d its recommendation to the Office of the Solicitor 
a* the Department of Justice, however, the Administration 
retu^M (o file a brief in support of the plaintiffs in Gregory. 



C. AVOIDANCE OF CRITICAL ISSUES 

The Commission's litigation strategy continues to actively 
avoid involvement in issues pertaining to early retirement 
incentive programs. These caseiJ involve two principal types 
of allegations. First, employees targeted by early retirement 
incentive programs often are coercively discharged in 
violation of the ADEA. The Lusardi case, in which a class of 
over 1,300 punitive plaintiffs challenged just such a plan, was 
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a perfect example of the type of large-scale litigation in which 
the Commission refused to engage." In Lusardi, the plaintiffs 
alleged that they were either laid off, terminated or forcibly 
retired as part of a company-wide reduction in the early part 
of the 1980's. 

Setond, many early retiremsnt incentive programs raise 
issues regarding dL<!crimination in employee benefits. Here 
again, the Commission refused to engage in any litigation 
regarding this type of program, regardless of tlie issue. 
Because of the prevalence of early retireinent incentive 
programs, particularly during slow economic periods, the 
Commission's failure o involve itself in these types of claims 
represents a critical shortcoming in their litigatiou enforce- 
ment efforts. 



IV. Recommendations for Change 

The recommendations contained in One Nation, Indivis- 
ible remain current and need not be repeated here. Four areas 
justify emphasis, however. 



A. CASE BACKLOGS 

The legislative extension of the Age Discrimination 
Claims distance Act in 1990 underscores the nc«d for the 
Commission to reduce its backlog. U'.i'niately, the backlog of 



cases has a direct and substantially adverse effect on ADEA 
complainant's ability to effectively pursue legal actions to 
protect their rights. This should remain the Commission's top 
priority. 

B. EARLY RETIREMENT INCENTIVES 

The t.'ommission has no regulatory position, policy 
statement or litigation erJorcement strategies reganiing the 
use of early retirement incentive programs, despite the fact 
that these programs jre admittedly taigeted toward older 
workCTs and desig .ed to encourage their departure ftom the 
worirfwce. This purpose alone, contrary to the fundamental 
purpose of the ADEA, mandates that the Commission 
develop an effective policy and litigation strategy designed to 
ensure that these programs are both non-discriminatory and 
totally voluntary. 

C. DISCLOSURE AND ACCOUNTABILITY 

The Commission's reluctance to engage in class litigation 
under the ADEA has adversely affected its disclosure policies 
under flie statute. The Commission should immediately 
modify its disclosure policies to ensure that all aggrieved 
individuals arc notified of (1) the respondent's position on 
their claims, (2) their independent right to pursue legal action 
hased on a timely filed charge of age discrimiaitior , and (3) 
their right to opt in to private litigation already pending. 
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Chapter X 

National Origin and Citizenship Discrimination 
Caused by IRCA's Employer Sanctions: 
A Comparison of Remedies 



by Jonathan L Abram 



I. Introduction 

When it enacted the Immigration Refomi and Control Act 
in 1986, Congress sought to stem the influx of undocumented 
immigrants bj' making it unlawful, for the first time in 
history, to hire or employ undocumented aliens. Thn*c years 
later, when the Commission issued its Report in 1989, 
prelimiiiar/ data seemed to bear out Congress's fear when it 
enacted IRCA's employer sanctions — that they would result 
in dis^:rimination by employers against lawful workers who ' 
look or sound "foreign*' or have foreign-sounding names. • 

Now, based the final study of the General Accounting 
Office (GAO), the facts confi: n that sanctioning employen; 
for hiring undocumented applicants has provoked widespread 
eniployment discrimination against persons who are either 
citizens of the United States or otherwise lawfully entitled to 
work here. This pattern of discrimination has rtmained 
despite years of effort to educate employers about their 
obligations under IRCA^s employer sanctions provision, and 
despite years of fede ^ effort to enforce IRCA's prohibition 
against employmen, discrimination based on national origin 
and citizenship status. Although much more could be done to 
educate employers and enforce IRCA's anii-discrintination 
provision, the most effective remedy for tliis demonstrated 
partem of discrimination is to eliminate the cause by repeal- 
ing employer sanctions. 



II. The Problem of Discrimination in 
the Wake of IRCA 

A. SANCTIONS HAVE IGNITED 
WIDESPREAD DISCRIMINATION 
AGAINST CITIZENS AND OTHERS 
AUTHORIZED TO WORK IN THE 
UNITED STATES. 



When it enacted iRCA's employer sanctions. Congress put 
in place a series of annual reviews by GAO designed to 
determine, among other things, whether imposition of 
employer sanctions results in "a pattern of [national origin] 
discrimination agairist citizens or nationals of the United 
States or agai'^st eligible workers seeking ^mpIoymenL"' In 
its first lepjii, issued in 1987, one year after IRCA'r enact- 
ment, GAO made no finding of sancrions-ixilaled discrimina- 
tion: in its second, issued in 1988, GAO found substantial 
new or increased national origin discrimination since IRCA's 
enactment, but was unable to determine whether this dis- 
crimination was cmwd by sanctions. 

GAO issued its third report in March 1 990, and its 
Hndings were dramatic.^ It surveyed employers throughout 
the country about their hiring and employment practices 
before and after IRCA, Even though the vey simply called 
for sclf-descriptiv responses, GAO found that after IRCA 
became law, practices amounting to national origin or 
citizenship discnmination were instituted by some 891,000 
employers nationv^ide — employers who hired some 6.8 
niillion persons in 1988.^ Tlic incidence of discrimination was 
highest in areas with large Hispanic and Asian populations. In 
Texas, for example, some 22% of surveyed employee stated 
ihiit after IRCA was enacted they began to hire only U.S. 
citizens, and refused to hire others even if they wero autho- 
rized to work here. Nationwide, some 14% of employers 
admitted they began discriminating against non-citizens afujr 
IRCA, and these employers were responsible for hoing an 
estimated 4.9 million persons in 1988.^ 

GAG also conducted hiring audits of 360 employers in 
Chicago and San Diego, using icsters to determine how 
I)ersons who look or sound foreign faic in applying for 
unskilled or entry-level work, compared to those who appear 
"Anglo.** Using Hispanic testers, GAO found that person who 
look or sound foreign are three tinies as likely as Anglos to 
encounter unfavomble u-eattnent when applying for jobs in 
the United Siatcs; overall, Anglos received 33% moi^ 
inlcrview^j and 52% more job offers than closely matched 
Hispanics.^ 
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B. THIS WIDESPREAD DISCRIMINATION 
HAS OCCURRED DESPITE 
SUBSTANTIAL EDUCATIONAL AND 
ENFORCEMENT EFFORTS THAT ARE 
UNLIKELY TO IMPROVE 

Many have suggested that a major reason for discrimina- 
tion in the wake of IRCA sanctions has been employer 
ignorance about tlie sanctions rules, paiticularly those relating 
to verifying an i^plicant's authoria^on to work and about 
the prohibition against discrimination. Unsure about how to 
comply with IRCS worker verification requirements, 
employer^ seek to avoid the risk of sanctions by discriminat- 
ing against persons who appear foreign or who have foreign 
names, even if they are United States citizens or otherwise 
lawfully entitled to woric. in the three years after IRC A's 
enactment, INS made a substantial effort to combat employer 
ignorance and the discrimination it may cause, contacting 
over 2.2 million employers to explain IRCA's requirements, 
distributing a handbo(* explaining the law to over 7 million 
employers, and conducting a national media campaign.^ Yet 
despite these substantial cfiforts to educate employers. G AO 
found that in the years 1988 and 1989. while employers 
became moro iiware of IRCA generally, their understanding 
of sanctions and verification rules decreased significantly.^ 
After over four years of sanctions, the facts arc largely 
established: they & widespread discrimination on the 
basis of national oi .^ui and citizenship adding to the already 
difficult situation facing Hispanics and other ethnic minorities 
in this country, and diligent efforts to explain sanctions to 
employers have not prevented that discrimination. The 
question, then, is whetiier furtlicr adjustments to existing 
educational and enforcement efforts are likely to eliminate 
Uiis widespread discrimination, or wheUier tiie time has come 
to end the sanctions that cause it 



ill. Remedying the Problem 
Eliminating Its Cause 

A. THE CALL FOR REPEAL 

After G AO issued its third and damning report, bills were 
introduced in both houses of Congress to repeal employer 
sanctions in wder to eliminate the cause of die discrimination. 
Senators Hatch and Kennedy joined forces, along witli 
Senators DeConcini, Cranston, and Bingaman. to introduce 
Uie Employer Sanctions Repeal Art of 1990, S. 2797, lOlst 
Cong., 2d Sess, and Congressman Roybal was joined by 21 
others in introducing a similar measure in the House. See 
HjR. 5185, 101st Cong., 2d Sess.; H J Jles* 534, 101st Cong., 
2d Sess. 

The United States Commission on Civil Rights voted 



unu.iiiuously to call for repeal of sanctions, and its Chairi- 
man, Arthur A. Fletcher, testified in Congress in support of 
repeal: 

There arc those who implicidy seem to believe that 
added discrimination against American w(»rkers is a 
small price to pay to stem the flow of illegal immigra- 
tion. The Commission on Civil Righte takes strong 
exception to this point of view. Discrimination, 
irreq)ective of its source and form, is intolerable, but 
discrimination caused by a policy of the Federal 
govcTiment is especially offensive and can never be 
justified* 

A wide array of other organizations joined the call. The 
Wall Street Journal described IRCA as "the first legislation 
since Jim Qow where the government is so closely aligned 
with a process that {H^oduces discrimination," and criticized 
IRCA for **dq)utiz[ing] all employers as immigration cops by 
requiring that they somehow make sure their employees are 
in die country legally.''' Predictably, the call fw repeal was 
joined by groups representing the interests of those who 
suffer discrimination caused by sanctions — La Raza, 
MALDEF, the Asian American Legal Defense and Ediication 
Fund, among odiers* Voices on the oUier end of the political 
specuimi also joined in. A Heritage Foundation study decried 
the wide^read discrimination caused by sanctions and called 
for repeal: 

Congressional failure to teped employer sanctions 
would be an affront to die diousands of Hispanics and 
Asians who are legal rf^dents but whose civil rights 
have been violated because pros^iective employers have 
waiited to take no chance on hiring anyone who looks 
foreign w has a fweign-sounding name.'^ 



B. OTHER REMEDIES SHORT OF REPEAL 

Simultaneously, many groups advocating repeal also 
advocated otiier steps in the event sanctions remain, to 
strengtfien enforcement of IRCA's anti-discrimination 
provisions, to increase even furdier the effort lo educate 
employers about IRCA's requirements, and to make compli- 
ance widi the law easier for employers. Joining them was die 
Task Fofte on IRCA-ReJated Discrimination. The task force 
was statutorily established as part of IRCA and was designed 
to begin its woik if GAO found widespread discrimination. 
The task force consists of die Assistant AttCMtiey General, 
Civil Rights Division; die Vice Chairman of die EEOC; and 
die Chairman of die Commission on Civil Rights. 

In its September 1990 Report," die Task Fbrce began by 
making clear diat its role did not encompass consideration of 
repealing sanctions. Instead, attaching as an appendix the 
statement supporting repeal by Arthur Fletcher, die Task 
Force limited itself to analyzing what additional steps shcKt of 
repeal could be added to diose adopted in die four years since 
IRCA was enacted to reduce the level of discrimination 
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caused by sanctions.'* Among the Task Force's proposed 
additional steps, advocated by many other groups as well, 
were these: 

1. Establishing Regional OSC Offices. Paralleling the 
recommendation in the Commission 's 1989 Working Paper, 
the "Rsk Force began by advocating at least three regional 
offices far the OSC, the enforcer of IRCA's anti-discrimina- 
tian provision, which until now has been located only in 
Washington D.C. 

2. Equalizing penalties for violations of IRCA's antidis- 
criminaticMi and sanctions provisions. Employers who hire 
unauthorized aliens risk penalties ranging up to $10,000; 
employers who discriminate against lawful workers risk 
penalties that are capped at $2,(X)0. The Tbsk Force uigcd 
symmetry between the penalties to avoid tilting employers 
toward discrimination to avoid sanctions. 

3. Prohibiting retaliation against those who seek protection 
under IRCA's antidiscrimination provision. IRCA contains no 
provision equivalent to Tide VII's prohibition against 
retaliation, and the Task Force uiged thai one be added. 

4. Strengthening enforcement mechanisms in several 
ways, expanding the powers of Administrative Law Judges to 
tailor their remedies to the discrimination found in individual 
cases; including state agencies in aspects of IRCA enforce- 
ment; amending DRCA to allow the OSC to enforce subpoe- 
nas in federal courts; and expanding IRCA's resuictive 
attorneys' fees provision to afford fees to prevailing parties, 
as Tide vn does. 

5. Further increasing educational efforts, aimed both at 
employer ignorance about verification rules and at applicants' 
ignorance about their rights under IRCA's antidisaimination 
provision. 

6. Calling for further GAO Reports. If sancUons are not 
repealed and further remedial measures arc again imple- 
mented, the Task Forc^ recommended that Congress c^I for a 
fourth GAO study so that it can consider the matter further 
after another period of enhanced enforcement and educational 
efforts. 

Although they arc imjxMlant il sanctions are to remain, 
these proposals arc very much more of the same. The 
proposed additional reinedial measure that is most frequently 
voiced and most controversial involves efforts to sutamline 
the documentation used to demonstrate authorization to work 
in the United States. The theory is that much discrimination is 
caused by employer confusion at the array of documents that 
can be presented to verify worit authorization, and that this 
discrimination will be eliminated by making it easier for 
employers unuained in reviewing immigration documents to 
determine whether an individual job seeker is authorized to 
work or not. 

This proposal raises fears among many civil Ubertarians 
that it would lead to a single nationwide identification card or 
steps like a telephone call-in verification system they sec as 
even closer to George Orwell's Big Brother. Many are 
suspicious of granting the Federal government the power 
literally to grant or deny persons the right to work, especially 



in view of the potential for bureaucratic difficulties of the 
kind that often occur at INS. 

The Task Force steered a middle course, recommending 
that INS narrow the array of work authorization documents 
so that employers need only be familiar with conunon United 
States docunents (birth certificate or passport), and five 
different kinds of INS docuiTientatioii." The Task Fbrce 
recognized, however, that while streamlining the documents 
it currently issues could be acconr.pUshed in a year or so, INS 
would take much longer to replace the several ofter confus- 
ing versions of the Green Card in the hands of millions of 
lawful residents around the country.'* 



IV. Conclusion and 
Recommendations 

A. REPEAL EMPLOYER SANCTIONS 

T^ie GAO Report demonstrates that efforts taken over a 
period of four years to expand employer awareness about 
IRCA's requirements and to strengthen enforcement have 
failed to eliminate disv;rimination caused by sanctions. Most 
proposals for fiuiher remedial efforts are more of the same, 
and there is no basis for thinking that more tries will yet 
succeed. 

Some part of the discrimination problem is no doubt 
caused by confusion among employers about who they can 
hire and who they cannot Streamlining the employment 
verification system might reduce discrimination somewhat by 
making it easier to learn facts about job seekers' citizenship 
or immigration status, but d^'ng so in the dramatic way that 
might have this effect raisr such serious civil liberties 
concerns that it is unlikely to be done. Employers can no 
longer be asl ed to enforce the effort to exclude undocu- 
mented aliens while at the same time being told that no 
simple means exists for determining whether a person is 
"documented" or not The result, inevitably, is di.scrimination 
against persons entitled lo worlc. 

Thus, sanctions will inevitably result in one of two evils. 
Either employers will continue to judge the right to work on 
the basis of confusing documents and therefore discriminate 
against those who seem foreign, or some Federal agency will 
begin issuing identity cards — an action that raises funda- 
mental privacy objections. If a streamlined national identity 
system is necessary to prevent discrimination by employers 
who fear sanctions, then sanctions must be abolished, for 
even IRCA recognizes that excluding the undocumented is 
not worth establisliing a national identity card." 

Fven if sanctions have an effect on illegal immigration, it 
IS not worth violating our Nation's fundar^iental commiunent 
that persons be judged on their merits and not on the basis of 
their national origin, or foreign-seeming name, appearance or 
accent. Accordingly, employer sanctions should be repealed. 
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B. OTHER STEPS SHORT OF REPEAL 

No CTedible evidence exists to support the concUision that 
after four years of efforts, more refinements in educational 
outreach and IRCA enforcement will substantially affect tlie 
level of discrimination found by G AO. If sanctions are to 
remain, immediate steps must be taken in the same areas so 
often addressed in past efforts to reduce sanctions-related 
discrimination — enforcement and education. However, 
G AO's findings indicate that bolstering enforcement and 
education for the sake of retaining sanctions will be costly. 



1. ENFORCEMENT 

OSC can no longer remain in its Washington, D.C. offices 
and expect victims of discrimination to come to iU The Task 
Force recommended that at least three regional offices be 
established in tha^e areas that have generated the highest 
number of complaints to the Washington office. GAO's 
fmdings Indicated though, that nationwide at least 1 1% and 
in some areas as many as 22% of employers reported 
instituting steps after IRCA that amount to national origin or 
citizenship duscrimination. With discrimination levels such as 
these, OSC offices are called for in all areas of the country 
with significant ethnic minority populations, and these new 
offices should be staffed at levels that permit not just ad- 
equate response to complaints, but also affirmative investiga- 
tion, including testing. 



In addition, until its resources are made sufficient to 
accomplish its principal purpose of combatting discrimination 
against foreign-loddng or -sounding persons, the OSC should 
not expend limited resources toward less central ends, such as 
filings against employers alleged to "discriminate" against 
citizens by use of the H-2 foreign worker programs." 

And the enforcement mechanism available to the OSC and 
to victims of discrimination must be strengthened in the ways 
advocated by the Task Force: amending IRCA to allow the 
OSC to enforce subpoenas in federal courts; expanding the 
powers of Administrative Law Judges to taUor their remedies 
to the discrimination found in individual cases; and expand- 
ing IRCA's restrictive attorneys' fees provision to afford fees 
to prevailing parties, as Title Vn does. 

2. EDFJCATION 

Every year calls have come (or increased educational 
outreach, both to employers about the verification require- 
mente IRCA imposes on them and to job-seekers about their 
rights if employers discriminate against them or run afoul of 
IRCA's limitations on their duty to ask for verification of 
employment If sanctions arc to remain, enforced as they arc 
by employers, tlicn a major increase in the budget for 
education must be approved so that the "immigration cops" 
IRCA relies on will have some hope of complying with both 
its sanctions provisions and its prohibition against discrimina- 
tion. Some increases have been approved, but GAO's 
findings show that much more will be needed. 
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Chapter XI 

Important Developments in the CivU Rights Impact 

of National Health Policies 

by Susan M. Mathews, Barbara Eyman Antonisse, Ellen S. Cogen, 
Susan B. K. Kahan, Anne B. Camper 



I. Introduction and Overview 

For those with access to it, health care in the United States 
is among the finest in the world But for a growing number of 
Americans, quality heoltli care can be difficult or even 
impossible to obtain. Today, the well-to-do and the well- 
insured obtain medical care as needed from a physician or 
medical q)eciallsL Unfortunately, the poor and the under- and 
un-insured frequendy cannot aflfoni basic medical treatment 
These people will often wait until a condition becomes acute 
and caie can be sought in a public hospital emei]gency room, 
where there are laws protecting the uninsured from being 
turned away. 

Not surprisingly, those with the least access to health care 
are the same groups with reduced access to education, 
housing and employment — minorities, women and children. 
Tragically, these access problems compound one another 
diminished access to education, suitable housing, and 
substantial employment increase exposure to social and 
environmental health risks. The ^\At is a downward spiral, 
with diminished health status furtiia limiting access to 
employment, housing and education. As we endeavor to 
overcome the obstacles to access in each of these arc^, 
health care becomes a civil rights issue. 

This chapter outlines the Bush Administration's response 
te the health iH-oblems and the limited access to health care 
experienced by minorities, women, and children. As the body 
that determines national public healili policy, the United 
States government and the Bush Administration have both the 
opp(»lunity and the responsibility to address and resolve the 
growing disparities in health status and health care access. 

Part One of this chapter details the growing minority 
health gap and its relationship to national health policy. In 
addition, the Administration's response to the specific health 
issue of tobacco advertising is explored Part TWo examines 
the impact of national policies on the health of women and 
children. The issues explored in this section include infant 
mortality, prenatal care, fetal protection, child care, health 
research, and aging. 

The authors conclude that, although the Bush Administra- 
tion has often correctly identified the problems and even the 
causes of this nation's health gap, its response in many area*^ 
has been inadequate. The urgency of the health problems 



facing many Americans today demands a more thorough 
response. Pirompl acticHi to diminish the ever-growing health 
crisis would both alleviate needless suffering and save 
economic and social costs in the long run. 



II. Minority Heaitli Issues 

Over the past generation, tlie health status of United Stales 
citizens as a group has improved. Nevertheless, this general 
upward trend does not reflect the situation of all Americans. 
There continues to be a disparity in the number of deaths and 
ilbiesses experienced by members of racial and ethnic 
mincMity groups, as compared to those experienced by non- 
minorities.^ This disturbing phenomenon is referred to as the 
"health gap."2 



A. THE HEALTH GAP 

In 1984, the Task Force on Black and Minority Health of 
the U.S. Department of Health and Human Services compiled 
statistics that set forth, in stark terms, this long-sianding 
disparity. For example, Blacks have a life expectancy of 69.6 
years compared to 75.2 years for non-minorities — a gap of 
over five years.^ American Indians die from injuries at almost 
twice the rate of non-minorities.^ Blacks have twice the infant 
mcMtality rate of Whites.^ And even tliough life expectancy 
for the geneial population has increased over time, the most 
recent data from the National Center for Health Statistics 
shows that for black Americans life expectancy has declined 
since 1984.* A handful of k.alth problems account for most 
of this disparity in life expectancy. 

Low birthweight is a factor in 60 percent of minority 
infant deaths.^ Research has shown that many of the risk 
factors associated with low birthweight babies and infant 
deaths are the result of social and economic conditions.* Risk 
factors include: low income and lack of health insurance to 
cover appropriate medical care; poor nutrition; i»iadequate 
housing; limited maternal education; stressful work environ- 
ment; youth of the mother; dysfrinctional family and lack of 
social supports; and transportation and childcare problems 
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that impede use of medical and social services.' These 
problems are most inevalent among low-income and minority 
women and children. 

A second health problem contributing to the "health gap'* 
between mincxities and non-mincHities is diabetes. Diabetes is 
associated with complications such as kidney and heart 
disease, blindness, and stndce, and is 33 percent more 
common among Blacks than among Whites. The statistics are 
even more grim (or black wcnnen, who are SO percent more 
likely to develq) diabetes than white women.^^ Hispanics in 
the United States are at three times the risk of developing 
diabetes as non-Hispanic Whites, while Native Americans are 
ten times more likely than Whites to develop this disease.' ' 
Obesity, more prevalent in minority populations, has been 
taigeted as a m^jor risk factcx* of diabetes. 

Cancer, a leading cause of death generally in this country, 
hits certain minority groups particularly hard. Black men 
have a 25 percent higher incidence of cancer than non- 
minority men. In additicHi, black men are more likely to die 
from cancer than any other population group in the IJnited 
States.'^ For lung cancer the gap is especially wide; the 
incidence is 45 percent higha* among black men than among 
non-minority men.^^ In addition to tobacco smoking, occupa- 
tional factors may contribute to the high rate of cancer in 
minority groups. Foe example, cancer rates among Blacks 
rose dramatically after 1950, possibly due to increased 
exposure to toxic substances in the factory woriqplace.'^ 

The survival rate of cancer patients reveals another health 
g^p. Because of early diagnosis and improved treatment, 
cancer survival rates are higher now than ever before. Ahnost 
half of all cancer patients today survive at least five years.'^ 
However, only 38 percent of Blacks with cancer survive five 
years after a cancer diagnosis. For American Indians, cancer 
survival rates are 14 percent lower (or men and 16 percent 
lower (or women, as compared to non-minorities,'^ 

The existence of this '^health gap'' is by no means a secreL 
The President and his Secretary of Health and Human 
Ser/ices have discussed it time and time again. The question 
remains: What is being done to close it? The Bush Adminis- 
tration has made strides in addressing some of the problems 
contributing to the gap, yet it is clear that more woric still 
needs to be done. In his Fiscal Year 1991 budget proposal for 
the Dq)artment of Health and Human Services (HHS), the 
President identified access — access to information on 
medical, environmental, social, and economic factc^s that 
contribute to good health, as well as access to qualified health 
care providers — as the key to good healih and to shrinking 
the health gap.'* 



B. MINORITY HEALTH INITIATIVE 

Recognizing the connection between access to health care 
and improved health status, the President, in his pressed 
budget fcM* HHS. requested $117 million for a "Minority 
Health Initiative."*' In general, this initiative was aimed at 



increasing the number of minority health professionals and 
sustaining faculty at minority medical institutions. It would 
also support creative, community-based appioaches to 
recruiting minorities into health service careers, as well as 
strategies for offering health services in association with low- 
income, public housing.^ 

More specifically, the President's 1991 HHS budget 
proposal called for $55 million (or the National Healtli 
Service C(Hps to recruit disadvantaged and minority health 
profession students to practice in underserved areas. The 
NHSC funds would suiqx)rt federal and state loan repayment 
agreements as well as scholarships, and it is preuicted that 
approximately 750 students could be helped through this 
effort^' Included in the proposal was $12 millim for faculty 
and tuition assistance in minority health professions schools, 
and $5 million for grants to communities and institutions for 
recruitment and educational support for the health profes- 
sions.^ 

A request for increased funding for the Ofiice of Minority 
Health (OMH) was also part of the Administration's efforts to 
improve the status of hedth for minorities. One of the major 
functions of the OMH is to ensure that national health poUcy 
takes into consideration the needs of minority peculations. 
The President requested $20 million dollars for OMH, a $12 
million dollar increase over the amount available for OMH in 
FY 1990.^ The budget request included $11 million to assure 
greater generation, facilitation, and coordinaticm of nationiii 
public and private minority health efforts, and $5 million to 
be directed toward minority HIV/AIDS initiatives.^ 

President Bush's "Min(»ity Health Initiative'' can be 
compared to the '^Disadvantaged Minority Health Improve- 
ment Act of 1989" (S. 1606 and H 3240) introduced by 
Sen. Kennedy and Rep. Stokes. These bills, nearly identical, 
were more far-reaching than the President's initiative. They 
sought to improve the health status of disadvantaged minority 
Americans with a three-fold approach: 1) they would provide 
support for health promotion and disease [H'evention for 
illnesses that are disiHoportionately inevalent among 
mimxities; 2) they would authorize the Office of Minority 
Health to coordinate federal efforts to better understand and 
reduce the incidence of iUness dmong mincmty Americans; 
and 3) they would attempt to increase the number of minority 
health professionals. The bills would cost approximately $117 
million in new funding for FY 1991 . 

Both the congressional and President Bush's initiatives 
stem in part finom the idea that the system of health care for 
minorities in this country would be improved if more 
minority members were involved in the system as health care 
providers. 

Following an unexpectedly lengthy and politically charged 
budget summit arul legislative session, the final appropria- 
tions figures for programs under the President's Health 
initiative were substantially greater than the President's 
request For example, the National Health Service CcHps 
alone received s^prc^riations of $91.7 million for FY 1991 . 
In addition, the Minority Health Improvement Act of 1990 
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(RL. 101-527) authorized an additional $106 million for 
educational loans and scholarships, primary health care 
assistance for public housing projects, and researth into 
minority health problems. More impcHlantly, the Office of 
Minority Health in the Department of HealUi and Human 
Services was granted statutory authmty, over the President's 
strong objections. While it is clear that the Pireddent recog- 
nizes the serious problem of tlie "health g^ " it is also 
^>parent that the Congress sees the problem as more immedi* 
ate and in need of funding than does the President 



C. THE ANTI-SMOKING CAMPAIGN 

President Bush's Secretary of Health and Human Services, 
Louis W. Sullivan, has launched an active campaign against 
cigarette smoking in American society, with a particular 
emphasis on advertising taigeted at mimHities, women, and 
children. According to Secretary Sullivan, in 1989 nearly 
390,000 Americans died of smoking related illnesses — more 
than IS percent of all deaths." Among women, lung cancer 
has replaced tveast cancer as the leading cancer killer. Black 
Americans, for the past 25 years, have consistently been far 
more likely to smdce than their white counterparts.^ Today, a 
black man in Harlem has a shorter life expectancy than a man 
in Bangladesh, in part due to the use of alcohol and ciga- 
rettes.*^ Approximately one million teenagers become 
addicted to tobacco each year, or 3,000 per day.^ 

In response to these alarming statistics. Secretary Sullivan, 
in 1990, began to speak out against cigarette sales and 
advertising, in particular those targeted at minorities, women 
and children. Due largely to public outrage precipitated by the 
Secretary's remarks, the RJ. Reynolds Company was forced 
to withdraw its plans to market a new brand of cigarettes — 
to be called ''Uptown'' — targeted specifically at urban 
Blacks. The manufacturer later introduced "Dakota" ciga- 
rettes, geared toward women aged 18-24 having no post-high 
school education (known within the company as "V.F.'s", or 
virile females).^ 

By late spring, 1990, hearings in both the Hoiise and 
Senate had been held and bills had been introduced^ to 
reduce the ability of tobacco manufacturers to lure new 
population groups to smddng. Some of the bills would 
prohibit the use in cigarette advertising of human photo- 
graphs or cartoon figures in order to reduce opportunities to 
maricet to specific groups. Some would require larger 
warning labels. Still others would prohibit the sale of 
cigarettes through vending machiiiies that are accessible to 
minors, and would license cigareue retailers in order to 
improve enforcement of state laws prohibiting sales to 
minors.^* Secretary Sullivan has proposed a Model Sale of 
Tobacco Products to Minws Control Act, which would 
incorporate many of these elements,^ 

Yet critics insist that the Administration has not gone far 
enough in its anti-smoking effort. The federal government has 
paid homage to tobacco as a valuable cash crop for more than 



200 years, says Rep. Chester G. Atkins (D, Mass). Tobacco 
money, caims Atldns, accounts (or the mord climate tliat 
recently allowed the U.S. international trade representative, 
Caria Hills, to decide "for the fourth time in four years . . . 
that cigarettes are a harmless commodity.'*^ To explain the 
Bush Administration's reluctance to Bppioach the tobacco 
issue solely fi-om a medical standpoint. Secretary Sullivan has 
noted that "the trade in tobacco is not mly a health issue but a 
fiscal issue.'*^ The result of this attitude is a reluctance on the 
part of Secretary Sullivan to extend his anti-smoking efforts 
into the international trade arena. In public statements, 
Secretary Sullivan has said that American companies deserve 
access to foreign maricets foe cigarettes just as they do to 
markets (or cars, cameras, ^id stereos. Former Surgeon 
General C. Everett Koop, MD, is critical of this position, and 
both he and Sen. Edward M. Kennedy (D-Mass) have spoken 
critically of **whoever it was*' who kept Assistant Secretary 
for Health James O. Mason from appearing as a witness at a 
congressional hearing w'lere he was expected to repeat his 
"eloquent" anti-tobacco testimony.^ 



D. IS THE ADMINISTRATION DOING 
ENOUGH TO CLOSE THE GAP? 

As with the treatment of the smoking issue, many believe 
that, although tlie Administrati(Mi has made significant efiforts 
to close the health gap for minorities, a great deal more could 
be done. For example, most strides in health research have 
been accomplished using white males as the test group. This 
leaves many physicians uncertain whether the effects of a 
particular treatment would be the same for their female and 
minority patients. A related problem has to do with the 
channeling of health care dollars toward health problems 
primarily faced by white males. In the past, less emphasis and 
money has been directed toward diseases, such as sickle cell 
anemia, that primarily strike mincHities. 

A mort general, but extremely serious, health-related 
problem among minmties is that of homicide and uninten- 
tional injuries. Anwng black men aged 25 to 34, the homicide 
rate is seven times tiiat of Whites; among Hispanic men 
between the ages of 20 and 24, the homicide rate is four times 
that of Anglo men.^ Yet, the Administration has consistently 
opposed most gun control initiatives despite die conelation 
between homicide and ready access to fuearms. 

LasUyt although die scourge of drugs has pervaded nearly 
every comer of our society, minorities have been especially 
hard hit by this iMDblem, as well as rrlated ills such as AIDS 
and HIV infection. Blacks, Hispanics, Asian Americans, 
Pacific Islanders, and Native Americans account for 45 
percent of all people with ATOS, even tfiough tlwy make up 
only 24 percent of die U.S. population.^ In addition, the 
proportion of AIDS cases related to intravenous drug use is 
greater among Blacks and Hispanics than among other 
Americans. Many believe that an adequate war on drugs can 
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only be waged by giving as much attention to rehabilitation 
and treatment programs as to interdiction e£forts. However, 
waiting lists for entrance to federally funded drug treatment 
centers continue to grow without sufficient funding to accept 
all of those who ask for help. Moreover, private drug 
treatment facilities generally take only those patients who 
have private health insurance coverage, excludinn many poor 
and minority substance abusers. \^iih the ''war oii drugs** as a 
central theme to President Bush*s campaign, funds are 
flowing mightily toward closing off the drug supply, while 
Hole additional money is being offered to increase assistance 
for those hoping to reduce the demand. 



III. Women and Children's Health 

This section focuses on national health issues that have an 
overwhelming impact on women and children. It should be 
emphasized that many of these issues are of particular 
importance to minority and low-income women and children. 
Pregnant women and young children ccKistitute an especially 
vulnerable population whose liealth care needs are frequently 
unmet Additionally, the adverse impact on women of certain 
health policies has been recognized only recently, if at all. 



A. RECENT CHANGES IN MEDICAID AND 
OTHER FEDERAL SPENDING FOR 
WOMEN AND CHILDREN 

In contrast to the current interest in cost-cutting measures 
to control the growth in federal health care spending, there 
have been expansions in Medicaid eligibility for women and 
children during the last two years. Under the Omnibus 
Budget Reconciliation Act of 1989 (OBRA •89), income 
eligibility levels for pregnant women and infants under one 
year old were expanded from 100 percent to 133 percent of 
the federal poverty level. Standards were also expanded to 
cover childien between the ages of one and six years of age 
(only infants less than one year old were previously cov- 
ered).^ Additionally, tiie Medicare Catastrophic Coverage 
Act of 1988 (MCCA •88) gave states the option of extending 
Medicaid coverage to pregnant women and infants who have 
an income up to 18S percent of the official poverty line and 
who are not otherwise qualified to receive Medicaid.^ 

While President Bush has expressed support for this type 
of expanded Medicaid eligibility criteria for women and 
children in the past, his actions hive been inconsistent with 
his: words. During his presidential campaign. President Bush 
vowed to expand Medicaid income eligibility standards up to 
rs percent of the poverty level for women and infants. This 
year, however, the President and Secretary Sullivan, in 
response to pressures from state govemcxs, supported a freeze 
in further Medicaid expansions.** In July 1989, President 



Bush fonned a White House Task Force on Infant Mortality, 
headed by Dr. James O. Mason, Assistant Secretary of Health 
and Human Services. In November 1989, the Task Fdrce 
completed a report recommending, among other things, that 
mandatory Medicaid income thresholds be raised to ISO 
percent of poverty, which would add 120,000 women and 
infants to the Medicaid rolls. However, the report has not yet 
been officially accepted or issued by the White House.^ HHS 
Seaetary Sullivan has be n severely criticized f(^ ''covering 
up" the results of the repo. . Rep. John Dingell (D-MI), in an 
August 8, 1990, letter, accused HHS of withholding the 
fmdings because they would be a ''political embarrassment'' 
to the President*' Results of the study w^e reportedly leaked 
to the press because members of the task fwcc were frus- 
trated with the lack of White House response.^ 

Even with the MCCA '88 and OBRA '89 expansions in 
place, it is not clear that thes""' changes have resulted in a 
signiScant increase in the amount of care available to 
pregnant women and children. State governors are publicly 
resisting mandatory increases in Medicaid eligibility because 
of the expense to the states; many believe that the federal 
government is simply shifting costs tr) the states through 
broad cuts in welfare spending.^ On Uie other hand, much of 
ihe Medicaid coverage for i^gnant women and chUdrcn is 
optional, not mandatory. Some states with laige high-risk 
populations, such as Texas and Wisccmsin, have declined the 
option to expand Medicaid eligibility. Most Impcmandy, as 
will be discussed below, the lack of adequate prenatal care 
and the extreme lack of resources for a laige number of 
Am<»ican women and children demand a laiger re^nse than 
simi)le expansion of existing Medicaid programs can provide. 

llie other major federal program that funds prenatal care 
is the Tide V MaStemal and Child Healdi Program.^ This 
proffwi is snudl in compariscm to Medicaid, widi an annual 
allocation of S4)proximately $500 million. This program 
IH'o^ldes block grants to states ((X the provision of prenatal 
and infant care. These grants may be given to individuals, 
private service-providers, healdi education programs, 
tranqx)rtadon services, or odier related programs. In 1989, 
Congress passed and the President signed a new provision for 
Tide V thiU calls for die development of model ''Maternal and 
Child Ass istance Programs*" diat utilize various sources of 
prcH^xisdiig federal funding.^ In 1990, ^fpmpna&ons for die 
Tide V program was $554 million. President Bush requested 
no increase in funding to diis program for FY 1991. How- 
ever, appropriadons for die Tide V Maternal and Child block 
grants included an increase of over $34 million for FY 1991 . 



B. PRENATAL CARE AND INFANT 
MORTALITY 

Statistics regarding prenatal care and infant mortality, 
particularly among minorides, continue to be alarming. The 
Dq)artment of Healdi and Human Services places die U.S. 
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infant mortality rate (oc 1987 (the last year for which final 
data arc available) at 10* 1 deaths per 1000 live births. The 
rate for Whites is 8.6, whereas the rate for Blacks is more 
than twice as high, at 17.9.^ The National Center for Health 
Statistics is projecting a national infant mortality rate of 9J2 in 
1990, with a rate for Blacks of 16.6.^' The report by the White 
House 'Hisk Fmce on Infant Mortality estimates that every 
year 10,000 infant lives could be saved, and 100,000 infants 
could be spared from disability, thnnigh improved prenatal 
care alwe.^ Recent studies by the National Commission to 
Prevent Infant Mortality and the Committee to Study 
Outreach for Plrenatal Care of the Institute of Medicine have 
come to similar conclusions.^^ 

Although the national infant mortality rate continues to 
decline slightly each year, the rate of decrease has levelled off 
dramatically while the gap between Blacks and Whites is 
actually increasing. In four predominantly non-* white cities, 
Baltimore, Miami, Los Angeles, and the District of Columbia, 
the infant mortality rate has increased since 1986.^^ The most 
dramatic situation is that of the District of Columbia, which 
experienced a SO percent increase in its infant mortality rate 
during the fu-st six months of 1989, to a rale of 32.2." Even 
the national rate for Whites (8.6 per 1000) compares unfavor- 
ably to the overall infant mcxiality rate in 13 other industrial- 
ized nations, including Ja^an (5.2), Finland (5.9), Sweden 
(5.9), Canada (7.9), and West Gennany (8.5).^ 

Meanwhile, the number of high-risk mothers in the United 
States is increasing.^ The number of babies bom to mothers 
who are infected with AIDS or syphilis is rising. Also, a 
growing number of babies are bom to drug-addicted mothers. 

The increase in crack use and the spread of AIDS among 
IV drug users has made the drug problem a cenual issue in 
prenatal care. Estimates of the number of babies brni each 
year who have been exposed to cocaine range from 30,000 to 
350,000.^ Access to drug treatment far pregnant women is 
practically non-existent,^^ Fbr example, in New York City 
there is not a single treatment bed for a pregnant addict who 
is uninsured or dependent on Medicaid funding.^ Today, less 
than 1 1 percent of federal drug funds are tai^geted toward 
treatment for women.^' 

Another critical factor in infant mortality is the high rate of 
teen pregnancy. Approximately 470,000 babies are bom to 
teenage mothers in the United States each year. Most of these 
pregnancies are unplanned and underinsured" Teen mothers 
are two to three times more likely to give birth to a low 
birthweight baby.^' Very young women are the least likely to 
have public or private health insurance. While federal law 
requires that maternity care coverage be extended to employ- 
ees and tfieir i^pouses on the same basis as other healtii 
benefits, maternity benefits for teenage dependents are rarely 
covered through employer insurance.^ 

The Omnibus Budget Reconciliation Act of 1989 directs 
the Secretary of HealUi and Human Services to develop a 
national data system for linking information regarding all 
infant births arid deaths with infomiation detailing Medicaid 
claims submitted for perinatal care, delivery, or the infant's 
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health care.^^ The resulting data will undoubtedly be useful in 
detailing the types of claims that are made, but it will yield no 
information on wcxnen who do not obtain Medicaid cover- 
age. Another provision of this Act directs the Secretary to 
develop and distribute a maternal and child health handbook 
in consultation widi the National Commission to Prevent 
Infant Mortality, a private commission made up of hcaltii care 
and policy experts.^ The handboc* has not yet been pro- 
duced. 

In addition to expansions in tiie Medicaid i^ogram, the 
report by die White House Tbsk Fbrce on Ini, it Mortality 
includes recommendations Un improvements in other 
programs to fight die problem of infant matality,*^ For 
example, die repwt calls foe an additional $500 million a year 
to be spent on prenatal care programs. The report, as yet 
unrcleascd by die President, concludes tfiat through applica- 
tion of existing knowledge and i»x)grams alone, fully one 
fourth of die annual infant deadis in die United States could 
be prevented*^ 



C. FETAL PROTECTION 

"Fetal protection" is an issue dmt has received a great deal 
of public attention recendy, primarily because die fetal 
protection policy of a private employer is currendy under 
Supreme Court review in International Union, UAW v. 
Johnson Controls,^'' Ffetal protection policies generally restrict 
die access of fertile or piegnant women to jobs diat could 
pose fetal healdi risks. Many employers argue diat such 
policies are mcHally required and a business necessity 
because of potential tort liability to a damaged fetus bom 
alive. Ffetal protection policies appear to be fairly common, 
especiaUy in male-dominated j(* categories." Despite die 
fact that diere are many workplace hazards diat may pose 
reproductive risks to men, fetal protection policies rarely, if 
ever, exclude men from die w<Mkplace.*' 

The Administration's reqx)nse to fetal protection policies, 
bodi dutnigh die Equal Employment Opportunity Commis- 
sion (EEOC) and die Occupational Safety and Healdi 
Administration (OSHA), has been consistendy critical of 
policies diat restrict die employment q)portunities of women 
absent some showing diat women alone are at a substantial 
risk. No current OSHA guidelines for workplace safety 
recommend diat non-pregnant w vXnen be barred from die 
workplace. OSHA makes die suggestion in die case of lead 
exposure, die hazardous substance at issue in Johnson 
Controls, diat bodi men and women who wish to conceive 
should be provided widi req}iraUOT in wder to reduce dieir 
blood lead levels.^ 

The EEOC has published policy guidelines on diis issue 
directing regional offices to continue to accept Tide VII 
claims teised upon fetal protection policies that exclude only 
women from particular jobs. It has recendy submitted an 
amicus brief in Johnson Controls.''^ The Commission's 
position is diat such a restriction may only be justified by die 



employer as a bona fide occupational qualification (BFCQ). 
This is a difificult burden for employers to meet, requiring 
them to demonstrate that sex or fertility renders a i^cular 
categOTy of people "unemployable." In effect^ a company 
would have to prove that potential tort liability suiting from 
wo]1q)Iace ^productive hazards is so great that economic 
viability is not possible with any measures short of exclarion- 
ary employment policies.^ 

The bn?f submitted by the Solicitor General and tlie 
EEOC PoLcy Guidelines suggest that the EEOC has taken a 
very tough stance against feial protection policies. However, 
while fetal protection policies ^4)arentiy are very common 
throughout the country, the EEOC has undertaken no 
affirmative effort to eliminate them. It will therefore be left to 
individual employees to challenge fetal protection policies on 
a case-by-case basis. 

On tiie otiier hand, while it is likely that the common fetal 
protection policy violates equal employment laws, these 
policies also clumsily point out an important health issue. 
Littie is known about the reproductive hazards that women 
face today, and even less is known about potential reproduc- 
tive hazards for men, because reproduction has often been 
considered a women's issue rather than a medical issue.^^ 
Furthermore, wc^kers who are exposed to toxic substances 
may in turn expose members of their households, as well as a 
developing fetus, to these substances.''^ Yet little research has 
been conducted to determine the extent of this problem, 
either. Fmally, because so little informaUon is available about 
the magnitude of workplace reproductive hazards, it is 
impossible to know the relative effect of these hazards as 
compared to other environmental and behavioral factors such 
as tobacco smoke, diett alcohol consumption, and physical 
activity. No major federal effort has been made to study or 
eliminate workplace rejH'oductive hazards despite the fact that 
President Bush and his administration have demonstrated 
public concern about fetal health generally. 



D. ABORTION 

Although politically and etiiically controversial, abortion 
remains a legal and a medically legitimate option for women 
in the United States. However, several Busii Administration 
actions have directiy restricted access for poor women to this 
medical alternative. Restrictions have been placed on federal 
funding of abortion, and President Bush has vetoed several 
bills Uiat have included federal funding of abortion, most 
recentiy a Medicaid amendment that would allow low- 
inccHne victims of rape and incest to receive financial 
assistance for abortions.^ 

This term, the Supreme Court is reviewing a challenge to 
HHS regulations tiiat prohibit Tide X funding of fam^y 
planning programs that counsel pregnant women about 
abortion or make abortion refenals, cxc^t in emergency 
siiuations.^* Title X is die second largest vource of public 
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support for family planning after Medicaid.^ It is clear that 
these Medicaid and Tide X restrictions have the greatest 
impact on low-income, teenage, and mincHity women, who 
are most lilcely to be dependent iqpon federal financial 
assistance and federally assisted clinics for family planning 
services. 



E EMERGING ISSUES 

There are a number of other health issues that have only 
recentiy been publicly recognized as imp(Mlant to women and 
children. Future health care and civil rights policy discussions 
will undoubtedly focus on tiie following issues. 

1. BALANCE OF HEALTH CARE RESEARCH 

In July 1990, the Housing and Consumer Interests 
Subcommittee of the House Select Committee on Aging held 
a hearing on the issue of medical research and women's 
healtii care. A G AO repent presented at tiiat hearing revealed 
tiiatt despite a recom: nendation made in the 1985 Report of 
the Public Health Seivice Task Force on Women's Healtii 
Issues to increase research on healtii problems affecting 
women, tiiere is still a substantial under-representation of 
women's healtii issues in NTH research. This ''has resulted in 
significant gaps in knowledge."^ NIH has funded major 
research projects that study only men, despite tiie fact tiiat 
botii men and women are affected by tiie disease or may 
benefit from tiie treatment The most commonly cited 
examples are the National Heart, Lung, aiid Blood Institute 
study of tiie effect of aspirin on tiie recurrence of heait 
attacks, which studied 22,000 men and no women, and tiie 
National Institute on Aging's Baltimore Longitudinal Study 
of Aging, which began as an all-male study in 1958 and only 
added women in 1978.^ 

There has been very littie NIH support of research projects 
that study medical conditicms of impcslance primarily to 
women, such as breast, ovarian and cervical cancer, meno- 
pause, osteopcxosis, and certain psychiatric disorders.^ There 
is no obstetric or gynecologic research txanch at NIH. In 
response to the growing awareness of women's healtii needs, 
tiie Breast and Cervical Cancer M(xlality Prevention Act of 
1990 was signed into law tiiis year.^^ This law establishes a 
new public healtii grant program for tiie breast and cervical 
screening services for low-income women. The program 
autiiorizes grants to states totaling $50 million in tiie fiscal 
year 1991. Though tiie President's proposed 1991 Medicare 
budget contained no similar provisions, he did sign tiiis 
legislation into law. 

In response to significant public and Congressional 
attention to tiie issues of women's healtii, tiie President 
nominated women to fill two of tiie most influential healtii 
positions in govemm^U Antonia Novello, M.D,, as Surgeon 
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General and Bemadlne Healy, M.D., as Director of the 
National Instiiuies of Health (NIH). In addition, the President 
had previously noniinated Gail Wilensky for the position of 
Administrauv of the Health Care Financing Administration. 
The ^jpointment of Dr. Healy was particularly controversial 
because of her outqxdcen support for a lifting of the ban on 
fetal tissue research. In addition, the Piesident has created an 
Office for Women's Health within the NIH to develop and 
oversee rules regarding the inclusion of women in health 
research programs at NIH. 



2. CHILD CARE AND PARENTAL LEAVE 

The increase in the number of families with a single parent 
or two working parents has resulted in a growing demand for 
adequate child care options and more flexible work arrange- 
ments. The nation's foster care system is also experiencing 
vast increases in demand, with minraity and homeless 
children accounting fok- much of the increase." President 
Bush has vetoed the Family and Medical Leave Act of 1990" 
and the Infant and Toddler Child Care Act,** two bills 
designed to help alleviate these pressures. 



3. SPECIAL PROBLEMS OF OLDER WOMEN 

In part because of the imbalance of NIH supported 
research, less is known about the aging iM^oblems faced by 
women than those faced by men." Such factore as the 
increase in the number of older Americans each year, the 
longer life-span of women, and the fact that elderly women 
are institutionalized at a rate propmtionately twice that of 
elderly men,»« all result in an increasing crisis in the long- 
term care needs of women. Additionally, the increased years 
of life expectancy in the last two decades have been matched 
almost one-for-one with increased years of living with a 
disability." As health care costs rise for the aged, more and 
mwe demands will be made upon the Medicare system. The 
federal government will be pressured to address long-term 
health care and insurance needs of older Americans. 

One of the important developing needs of the nation's 
elderly is home care. Advances in teclinology, combined with 
cost efifectiveness and the desirability of staying out of a 
nursing home, have made home care an uicreasingly attrac- 
tive option. Representatives Henry Waxman (D-CA) and Ron 
Wyden (D-OR), along with Senator Jay Rockefeller (D-WV), 
have reinuioduced a bill that would give state Medicaid 
programs the option of paying for "home and community" 
can for elderly persons." The same bill was inlroduced and 
passed last year, but was reportedly blocked in conference by 
HHS." This year the measure was passed as a part of the 
OBRA '90, despite pressure from HHS and the White House 
to drop it 
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IV. Conclusions 

President Bush, and particularly the Department of Health 
and Human Services, have clearly recognized the existence of 
a crisis in America's health care system. They also have the 
knowledge and resources to make vast improvements in 
many health areas." However, response to the problem has 
been slow and piece-meal. Many a^ts of the health deficit 
in this country have not been adequately addressed by the 
present administration, such as the presence of increased 
health risks in minority and low-income communities, the 
lack of adequate health insurance by many Americans, and 
the knowledge g^ attendant with health research that has 
been skewed toward the health problems of white males. 
Most importantly, the Bush Administration must accept the 
fact that today's health problems can be less expensive, in 
both economic and social cost, if treatment is not put off until 
tomorrow. 



V. Recommendations 

1. Although many studies have examined a number of 
specific health issues, the President and his national health 
policy advisors should evaluate the overall status of national 
health care and its connection to other social i:Bues. This 
assessment is essential to a national health policy that is both 
comiM-ehensive and compatible with domestic policy 
generally. 

2. Greater efiforts must be made to eliminate disparities 
between minorities and non-minorities -n the delivery of 
health care services. HealUi care providers must be made 
sensitive to the problem of racial and sexual stereotyping and 
encouraged to treat all padents appropriately. Incentives for 
mir^ties to enter the health care professions may help to 
ease this problem. 

3. Drug treatment must be made available to all women 
and disadvantaged minorities. Tlie goal of such efforts should 
be to allow affected individuals to re-enter society as healihv 

and productive members, and to help pregnant women 
become healthy and reqxMisible mothers. 

4. Greater emphasis in Medicaid and other governmental 
pK)grams should be placed on primary and preventive health 
care, as opposed to emergency or acute-care treatment 

5. The public school system should be cised in assisting 
disadvantaged children in breaking the cycle of poor health in 
which many are trapped. The dangers of poor nutrition, 
smoking, dnig use, and unprotected sexual intercourse must 
be emphasized in the curriculum. 

6. Infant mortality and prenatal care must become a 
national priority. The problem demands both new program- 
matic re^)onses and an increase in funds for existing pro- 
grams. Numerous models for improvement ah^y exist, 
including recommendations made by the White House "ftsk 
Force on Infant Mortality, a report by the Committee to Study 
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Outreach for Pienaial Care by the Institute of Medicine, a 
report by the National Commission to prevent Infant Mortal- 
ity, and successful local and state ivograms. 

7. Mandatory Medicaid eligibility should be expanded to 
children of all ages, and income eligibility requirements 
should be increased to include a greater pwcentage of the 
currently uninsured. 

8. Access to family planning services must be improved. 
Outreach a.id public education about pregnancy prevention is 
the best way to reduce teen pregnancies, unwanted pregnan- 
cies, and abortions. 

9. There should be a national standard of complete 
insurance coverage of prenatal and maternity expenses for all 
women. In addition, the Pregnancy Discrimination Act should 
be amended to include maternity benefits coverage not only 
for spouses, but for dependents as well. Funding of Maternal 
and Child Health clinics should be expanded, with the goal of 
improving access and availability for all pregnant women. 



10. A nationwide study of woritpljce rcixtxluctive hazards 
should be conducted by OSHA. This study should examine 
the effects of workplace hazards on both male and female 
workers, as well as members of the workers' households. 

11. The imbalance of NIH medical research funding must 
be corrected. Current ^TIH grant request requirements (oc the 
inclusion of women and minorities in research should be 
enforced Women and minorities shouW be included in study 
groups wherever feasible. Initiatives that study health issues 
of particular importance to women and minorities should be 
supported New medical discoveries are fully beneficial only 
if all aiGTected Americans can share in their fruits. 

12. The government should study and resolve the problem 
of the disproportionate rate of placement of women in 
nureing homes. The health problems of aging women should 
also be examined Home care alternatives to institutionaliza- 
tion of all covered individuals should be encouraged and 
apprcpiately compensated. 
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Chapter XII 

Challenges Posed by the AIDS Epidemic 



by Chai Feldblum 



I. Introduction 

People who have AIDS or who are infected wilh the 
Human Immunodeficiency Virus (HTV) are no different than 
people with other disabilities. Such individuals, who aire 
called people with "HIV disease," experience similar 
problems with regard to discrimination in employment, 
housing, public accommodations and health care that other 
pe(^le with disabilities often faci^. In normal circumstances, 
there would be no reason to include a special chapter on 
people with HIV disease. The reality, however, is that 
individuals with HIV disease have often been treated 
differently than individuals with other disabilities. The Bush 
Administration took a significant step forward in 1989 when 
it endorsed the Americans with Disabilities Act, which 
protects people with HTV disease from discrimination in the 
same manner that it protects people with other disabilities. 
Significant progress, however, still needs to be made. 



il. Definition of the Problem 

One of the most virulent aspects of the AIDS epidemic has 
been the acts of Lrrational discrimination that have been 
directed against people with HIV disease. Such individuals 
have been fired from their jobs, evicted from their ^art- 
ments, precluded from eniering restaurants, swimming pools 
or airplanes, denied health care services by doctors and 
dentists, lost their health insurance, and have even been 
denied haircuts and manicures. Children with HIV disease 
have been ordered by school boards not to attend school. 

Often, it is not simply tlie person with HIV disease who 
experiences discrimination. Peq)le who simply associate with 
such individuals are subjected to the same discrimination. A 
mother whose son has AIDS, a person who volunteers in an 
AIDS buddy-system, and doctors who provide care for 
people with HIV disease have all experienced uie same 
discrimination directed against those they care for. 

In many respects, the discrimination faced by people wilh 
HIV disease is generated by the same type of fear, ignorance, 
and stereotypes that has generated discrimination against 
peq)le with other disabilities. Indeed, AIDS in the 1980's is 
the focus of the same type of fear, stereotyping and stigmati- 
zation that have been targeted against disabilities as varied as 



epilepsy, cerebral palsy, mental illness and tuberculosis — 
altitudes that were particiiiarly intense during certain decades 
and that continue to thi'; day.' 

In certain re^)ects, however, the discrimination against 
people with HIV disease is heightened by the wide-^read 
awareness that AIDS is currently an incurable and fatal 
disease and by the fact that the nfuyority of individuals with 
HIV disease are members of two classes that have historically 
sufifercd discrimination in this country — g»y men and IV 
drug users. 



III. Statement of Governing Law 

Section 504 of the Rehabilitation Act of 1973, which 
protects all people with disabilities from discrimination by 
entities that receive federal funds, protects people with HIV 
disease as well. Section 504 has been successfiilly used in 
various cases to order children with WW disease back into 
schools,* and to reinstate employees into former jobs.' In 
addition, Section 504 has been used to challenge the exclu- 
sion of individuals from various health care services.^ 

In almost all cases brought under Section 504, the 
plaintiffs have prevailed based on the medical and public 
health consensus that peqple with HTV disease do not pose a 
significant risk of transmitting the virus to others in (xdinary 
settings. Such individuals have ahnost always been found to 
be "otherwise qualified" under Section 504 for the position or 
services they seek. There have been some exceptions to this 
general trend: for example, one district court upheld the 
mandaUMy testing program of the State Department for 
Foreign Service personnel on the grounds that HIV-infecied 
personnel were not "otherwise qualified" to serve overseas.' 



IV. Major Events in the Law 

OvCT the past few years, there have been a series cf major 
events in the area of disability anti-^scrimination law that 
have affected the civil rights protection available for peqplc 
with mv disease. The Bush Administration was helpful in 
advancing one of those major events* passage of the Ameri- 
ca wilh Disabilities Act. The Bush Administration, how- 
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ever, was not particularly active when a major challenge to 
the protection of people with HIV disease under the Ameri- 
cans with Disabilities Act was launched A brief historical 
overview is necessary to understand the placement of the 
Americans with Disabilities Act 



A. SCHOOL BOARD OF NASSAU 
COUNTY V. ARUNE 

In December 1986, the Sui^eme Coart heard a case 
involving Gene Arline, a teacher with tuberculosis, who had 
been tired trom her job.^ A district court in Florida ruled that 
all individuals with contagious diseases, including tuberculo- 
sis, were not protected under Section 504 because the judge 
could not conceive that Congress intended to extend jnotec* 
tion to people with such diseases. An appellate court for the 
Eleventh Circuit revised the district court, ruling that 
Congress clearly intended to cover people with a// kinds of 
diseases, irKluding contagious diseases. The court noted that 
the main qualification within Section 504 was that such 
individuals had to be ''odierwise qualified," that is, they could 
not pose a significant health risk to others. 

In an amicus bneS before the Supreme Court, the Justice 
I>epartment argued that a person who suffered disabling 
effects as the result of a contagious disease could be protected 
under Section 504. Nevertheless, the Justice Department 
urped the Court to rule against Gene Ailine in this case 
because the school had fired her based simply on a fear of 
contagiousness of tuberculosis. Referring to a memorandum 
it had recently issued, the Justice De;: jmient argued that 
Section 504 did not extend protection on such grounds. 

In March 1987, the Supieme Court rejected the Justice 
Department's argumuit by a 7-2 vote. I he Court mled that 
Congr^ did intend to cover people with contagk)us diseases 
under Section 504 and that Gene Arline fit the definition of a 
''person w'th handicaps'" under that law. The Court also 
rejected the Justice Department's analysis, stating that it did 
not agree that: 

''in defining a handic£q)ped individual under section 504, 
the contagious effects of a disease can be meaningfully 
distinguished fiom the disease's physical effects on a 

claimant It would be unfair to allow an employer to 

seize upon a distinction between the effects of a disease 
on others and the effects of a disease on a patient and use 
that distinction to justify discriminatory treatment"^ 

In so ruling, the Court explicidy rejected the analysis of 
the Justice Department and reaffirmed the protection of the 
Rehabilitation Act for people with contagious diseases. 

As the court below had done, the Sujxeme Court also 
noted that the Reliabilitation Act included the requirement 
that an individual with a contagious disease must be "other- 
wise qualified." In order to meet that requirement, according 
to the Court, the individual could not pose a significant risk of 
communicating the infectious disease to oUiers in the 
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woricplace, which risk could not be eiiminaied by a reason- 
able accommodation. This ruling by ti)e Court was in accord 
with longstanding caselaw under Section 504. 



B. CIVIL RIGHTS RESTORATION ACT 
OF 1987 

In March 1988, the Senate and House t H crrodc President 
Reagan's veto and passed the Civil Rights Kesiuation A^ct of 
1987. This bill overturned the Supreme Court'i- decision in 
Grove City College v. Beli^ which had place * ^imited 
definition on the term **program or a^^tivit)'" a term which 
appears in four statutes that prohibit dL^rirrjination by entities 
receiving federal financial assistance. One of the statutes 
positively affected by the broadening scope of the Civil 
Rights Restoration Act was Section 504 of the Rehabilitation 
Act of 1973. Thas, the Civil Rights Restoration Aa was of 
critical importance to all people with disabilities, as well as to 
various other groups aflfected by the civil rights statutes. 

Efforts were made by various Members of Congress, 
during passage of the Civil Rights Restoration Act, to 
eliminate protection for people with HIV disease under the 
Rehabilitation Aa All of these efforts were defeated. Instead, 
an alternative amendment was adopted which codified the 
"otherwise qualified" standard of Section 504 for all people 
with contagious diseases. Hiis amendment was designed to 
reassure employers that people with disabilities, including 
people with contagious diseases, would not pose a ''direct 
threat" to tiie health or safety of others in the workplace. At 
die same time, the provision maintained protection for people 
with contagious diseases, including people with HIV disease, 
who did not pose such health threats to odiers. 



C. THE FAIR HOUSING AMENDMENTS 
ACT OF 1988 

In August 1988, Congress passed the Fair Housing 
Amendments Act of 1988. The Fair Housing Amendments 
Act rqpresented a giant stq) forward in advancing the civil 
rights of people with disabilities. For the first time, anti- 
discrimination protection for people with disabilities was 
extended outside of the public sector. Under the bill, discrimi- 
nation in housing was prohibited on the part of all private 
individuals and entities, not simply on the part of those 
individuals or entities who receive federal funds, the scope of 
protection that had been provided by Section 504. Thus, 
under die Fair Housing Act, as now amended, private 
landlords and homeowners could no longer discriminate 
again<;t peq)le 'vith disabilities in the sale, rental or terms or 
conditions ctf sale or rental of housing. In addition, they could 
no longer discriminate against those who associated with 
people with disabilities. 
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Various efforts were again ma^ to exclude pec^le with 
HIV disease from these new non-dl5x:rimination housing 
protections. Again, those efforts were defeated and an 
alternative provision \s adopted which clarified that the law 
did not ttqmr'. that hv/using be made available to any person 
with a disability who posed a **direa threat" to the health, 
safety, or property of oiht The Fair Housing Aniendments 
AcU as currently signed ir^i;^ h .-j thus protect all people with 
disabilitiCv^i from housing d'^iriniination, including people 
with HTV disease. 



D. THE AMERICANS WITH 
DISABIUTIESACT 

iTie Americans with Disabilities Act (ADA), introduced in 
the 101st Congress in May 1989, was passed by the Congress 
ariu signed into law by the President in July 1990. The / JOA 
prohibits dL<x:rirnination against pcq)le with all disabilities, 
including people with HTV disease, in the areas of employ- 
ment, public accommodations, tran^nation, public services, 
and telecommunications. The ADA represents a major 
brf^akthrough in the establishment of basic civil rights 
protection for pooplc with all disabilities, including people 
with HTV disease. 

The provisions of the ADA can be best understood as 
deriving from two laws: the Rehabilitation Act of 1973 and 
the Civil Rights Act of 1964. The substantive provisions of 
the ADA, which prohibit discrimination on the basis of 
disability in employment, in services and goods offered by 
private businesses, and in activities of state and local govern- 
ments, stem from the substantive provisions of title V of the 
Rehabilitation Act of 1973, Thus, issues such as what 
constitutes "discrimination" on the basis of disability, or what 
is required as a **reasonable accommodation" in employment, 
are derived from similar requirements which have existed for 
over fifteen years under the Rehabilitation AcL 

The procedural requirements of the ADA, by contrast, are 
drawn primarily from Title n and Title VII of the Jivil Rights 
Act of 1964. Title II prohibits discrimination on the basi? of 
race, religion, and national origin on the part of various 
private businesses; Title VII prohibits discrimination on the 
basis of race, sex, religion or national origin on the part of 
employers with fifteen or more employees. One of the 
purposes of the ADA was to fmally establish parity in federal 
civil rights laws between people with disabilities and other 
minorities and women. Thus, many of the procedural 
requirements of the ADA are drawn from the Civil Rights Act 
of 1964.' 

Because the ADA's substantive dcfmitions and require- 
ments are drawn from the Rehabilitation Act, people with 
HIV disease are covered under the ADA, just as they are 
covered under the Rehabilitation Act The Bush 
Administration's support for tJie ADA thus effectively 
U^lated into support for anti-discrimination protection for 
people with HIV diseuse. 
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The ADA also includes an expansion of covenige from tlie 
Rehabilitation Act Experience over the years had proven that 
people who are simply friends or relatives of people with 
disabilities are sometimes discriminated against because of 
their association with a person with a disability* As noted, 
when Congress jiassed the Fair Housing Amendments Act of 
1988, it addJd protection for peoplt who associate with 
people with disf ibilities.^® Congress added that same protec- 
tion in the ADA. 

There were various efforts made, during the legislative 
process, to restrict this provision to individuals who associate 
with people mth disabilities through marriage, blood, or care- 
giviiig rcladoTiships. All of these restrictive efforts failed. Tlie 
provision, therefore, extends broad protection to any indi- 
vidual who is. a friend of, who lives with, who cares for, or 
who otherv^se has an association with, for example, a person 
with HIV disease. 

There w;is a direct challenge made to the coverage of 
certain people with HIV disease during passage of the ADA. 
Towards thie end of legislative consideration of the bill, an 
amendmef It was added which allowed employers to transfer 
an employee with a "contagious disease" from a food- 
handling position to a different position, even if the employee 
did not pose a health threat to others. The stated rationale for 
the iwovision, which was championed by the National 
Restaunint Association, was not that employees witJi certain 
contagious diseases, such as HTV disease, posed any real 
threat the food supply, but that customen: might perceive 
such a threat and would therefore boycott the business. 

Intfirestingly enough, the same aigumeni had t«cn put 
forth by die National Restaurant Association in 1964, when it 
had a;;gued that requiring restaurants to hire w s(;rve African 
Ame/icans would effectively result in an unacceptable loss of 
business. That ajgunn nt did not prevail in 1964 , and ulti- 
mately it did not prevail in the ADA. An altenviti ve amend- 
men was adopted, which required the Secreta/y of Health 
and Human Services to promulgate a list of a^nlagious 
dis<3ases that could, in fact, be transmitted thn)ugh the 
handling of food and which allowed employers to refuse to 
hire individuals with those particular diseases for food- 
handling jobs, Wliile the Bush Administration, through a 
leucr issued by the Secretary of Health and Human Services 
officially qpposed the initial amendment, it did not take a lead 
in seeking to remove the provision. 



V. Confidentiality 

A key to effective public hcaltii measures in tiiis country, 
as well as a key to ensuring that the ci vii rights of people with 
HIV disease are protected, is die assurance that individuals 
who undergo HIV antibody tests will have the results of those 
tests kept confidential. The public awareness that an indi- 
vidual has tested positive on the HIV antibody test c^n often 
lead to discrimination in employment, housing, public 
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accommodations and receipt of health care services. Even in 
those situations where some legal recourse might be available 
(e.g., in housing, in areas cowered under Section 504, or in 
areas covered by the ADA when the law becomes effective), 
forcing individuals to undertake such legal suits is itself 
traumatic. In tiiis area, an ounce of prevention in terms of 
initially ensuring the confidentiality of HIV test results is 
more than worth tiie pound of cure in terms of not fencing 
individuals on both sides to undergo expensive and difficult 
lawsuits. 

The confidentiality of HTV test results are cumentiy 
protected solely under patient-physician confidentiality 
provisions tiiat might exist in particular states, and, in a few 
states, by specific statutes, lliere is no federal confidentiality 
law and there was no effort made to pass such a law during 
the 101st Congress. Congress did pass an omnibus AIDS care 
bill, which included a requirement that all States must have in 
place a system for ensuring tiie confidentiality of HTV test 
results performed in tiiat State.'^ 



VI. Mandatory Testing and Exclusion 

The public healtii community has long advocateu agaiast 
mandatory HIV antibody testing in tiie United Slates, other 
than mandatory testing of donations of blood, plasma aiid 
organs. Public healtii officials have noted tiiat lesting bw-risk 
populations (such as marriage license applicants or appU':ants 
U) the militaiy) reprr^ts a significant waste oi financial 
resources, can result in a high rate of false pc^itives, and is 
irrelevant in teims of an individual's ability to do a job or to 
b^ ^.ligible for services or benefits. A better approadn, 
advocat:^! by public healtii officials, is an extensive program 
of education and voluntary testing. 

Despite tills consensus in tiie public healtii ccmir unity, tiie 
Bush Administration has continued a number of programs of 
mandatu'y testing. All current members of and applicants to 
tiie military, tiie Foreign Service of tiie State Dep^ent and 
tiie . obs Cocp are required to undergo mandatrxy HIV 
antibody testiiig. Any S4)plicant who tests HI\^ positive is 
denied admittance to tiie program or service. Prisoners in 
federal prisons are often required to undergo HIV testing as 
well. 

Immigrants to tiiis country had also been subjected to 
mandatory HIV testing and exclusion. Visitors to tiie country 
were not subjected to HIV ^".ting, but could be excluded if 
tiiey were known to be HP. ifected. In tiie last days of the 
101st Congress, Congress passed a major immigration reform 
act As part of that law. Congress officially handed back 
authority to tiic Secretary of Healtii and Human Services 
(HHS) to decide whether HIV infection should be considered 
a "communicable disease of public healtii significance," 
warranting exclusion fiom tiiis country for inunigrants and 
visitors. Preliminary reports from tiie Dqwtment of HHS 
indicate tiiat HTV disease will not be listed as such a disease. 

The latest area whe/e tiie issue of mandatory HIV testing 



and exclusion has arisen is tiiat of HIV-infected healtii cart 
wotlcers. Following reports by tiie Cent^ for Disease 
Control (CDC), in tiie spring of 1990, of a possible transmis- 
sion of HIV £nom a dentist to hjis patients, tiie CDC began 
moving towards promulgating new guidelines regarding lil V- 
infected healtii care woricers. These guidelines could require 
tiie mandatory testiing, and exclusion from practice, of 
selected health care workers. A wide ninge of public healtii 
organizations, healtii care provider oiganizations, AIDS 
service providers, and civil liberties groups have raised 
concerns witii such proposed guidelines, arguing tiiat tiiey 
could have a major adverse impact on die «ccess to and 
delivery of health care in th^ country. While ail of tiie 
organizations involved believed tiiat measures must be taken 
to protect patients from real, identifiable risks, tiiere is 
concern that tiie hysteria surrounding tiiis particular area 
should not result in public policy measures tiiat do not 
accurately reflect tiie real risks at issue. 



VIL Recommendations 

1. THE AMERICANS WITH DISABILITIES ACT 

The Bush Administration must place as one of its highest 
priorities tiie effective implementation of :he Americans witii 
Disabilities Act. This Act fmally extends to people witii 
disabilities, including people witii HIV disease, protection 
against discrimination in the areas of private employment, 
transportation, public accommodations, communications, and 
state and local activities. The regulations to tiie law must now 
be issued, in a timely fashion, by the Equal Employment 
Opportunity Commission, the I>^artment of Justice, Hh^ 
Department of IVansportation, and tiie Federal Communica- 
tions Commission— each of which has jurisdiction over a 
certain segment of the legulatio . . \ -n addition, each of these 
agencies must provide strong ind effective techrucal assistance 
to tiiosc witii botii rights ' ..cI ^responsibilities under tiie law 

2. ENFORCE^ V^N. 

Section 504 of tiie Rehabilitation Act, and tiie Fair 
Housing Amendments Act, are botii currentiy in effect The 
enforcement arm of the Justice Dq[>artment, as well as tiie 
enforcement arms of tiie otiier agencies, must be activated to 
pur$v/3 and prosecute cr^ of Section 504 violations against 
people witii HTV disease. In addition, tiie Bash Administra- 
tion should continue to actively enforce the provisions of tiie 
Fair Housing Amendments \CL 

3. TRAINING AND EDUCATION 

The Department of Justice, and otiier agencies witiun tiie 
government, have a responsibility of ensuring tiiat attorneys 
and people v/itii disabilities across the country are equipped 
to bring Section 504 cases, in the area of HIV disease, as well 



erJc2 



.IC'7 



as in the area of other disabilities. This ie^)onsibility of 
training and education of attorneys and affected parties is 
especially important following the passage of the ADA. The 
Bush Administration could ensure that such appropriate 
training and education takes place through contracts to 
existing AIDS service providers and legal Ofgani/ations that 
currently offer services and training. 

4* TESTING 

The Bush Administration should review the usefulness 
and purpose of the current mandatory testing programs* with 
an eye towards eliminating or significantly modifying such 
programs. In addition* the Bush Administration should 
withstand pressure to require automatically mandatory ^ting 
and exclusion of HIV-infected health care woricers. Instead, 
the Bush Administration should work with the public health* 
medical provider* union* AIDS advocate* and civil rights 
communities to craft guidelines regarding HIV-infected 
health care workers that appropriately protect boLh the public 
and the health care woiker. 
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Chapter Xm 

Federal Fair Housing Enforcement Under 
President Bush: An Assessment at Mid-Term and 
Recommendations for the Future 



by John P. Relman 



I Introduction 

The passage of the Fair Housing Amendments Act of 1988 
^presents the single most importaiit development in tlie area 
of fair housing since 1968, the year the Fair Housing Act was 
first passed. In the two years it has been in power, t^ Bush 
Administration t«as repeatedly declared that the enforcement 
of the new fair housing law ranks among its most important 
priorities. According to i^ke^rsons at the Department of 
Housing and Urban Development (HUD) and at the Depart- 
ment of Justice (DOJ), the officials charged with impiemerTt\ 
ing the new law have reportedly received a clear mandate 
from the WTiite House to pursue a policy of aggressive 
enfotx:emenL^ 

Ptofessor Schwemm and others have exhaustively 
surveyed the general state of fair housing law as of 1988, and 
insightfully analyzed the Reagan admmistration's unfcHtunate 
lack of commitment to fair housing.^ The purpose of this 
chapter is not to re-trace what they have done. Rather, this 
chapter attempts to pick up where Professw Schwemm has 
left off. The focus here is upon the performance of the Bush 
Administration during its first two years in office, and the 
extent to which the new Administration has fulfilled its 
promise to make fair housing a priority. 

Before President Bush \ock office in 1989, Plrofessor 
Schwemm identified a number of areas where the prior 
administration had proven deficient in its enforcement efforts, 
and offered a number of specific recommendations for 
improving the state of fair housing enfwcemenL' Summa- 
rized briefly, diose recommendations included the following: 

(1) The appointment of individuals to key posts at HUD 
and Justice who have demonstrated a strong commitment to 
principles of fair housing, and an insistence upon higher 
levels of funding to allow for proper enfcMx^ent of the new 
Act; 

(2) Re-establishment of the Department of Justice^s 
historic leadership role in develq)ing and prosecuting a 
variety of new cases and advocating a broad and generous 
interpretation of the Fair Housing Act; 

(3) Improving the woridng relationship between HUD and 



DOJ and pivate fair housing organizations and civil rights 
advo\;acy groups; 

(4) Re-«valuating oc rescinding the Department of 
Justice's policies with respect to di^arate impact theory, 
race-conscious methods of fostering housing integration, 
land-use cases, and settlement; 

(5) TTie immediate issuance by HUD of new interpretive 
regulations for the Fair Housing Amendments Act and the 
Fair Housing Initiatives Program; 

(6) Re-evaluation by HUD of its policies with re^t to 
its affirmative Section 808 duties and its approach to rBce- 
conscious remedial programs in public housing; 

(7) The development by HUD of an effective outreach 
program designed to encourage victims of housing discrimi- 
nation to file complaints; 

(8) A renewed effort by HUD to collect and disseminate 
data on (he nature and extent of housing discrimination in the 
United States, on the number and di^)osition of complaints 
received by HUD, and on the demograirfiics of tenants and 
beneficiaries of HUD programs; and 

(9) A renewed effort by HUD to encourage state and local 
governments to enact or amend their fair housing laws to 
achieve "substantial equivalency,'' 

Although a number of difficult issues have yet to be 
resolved, the Bush Administration's fair housing enforcement 
efforts reflect a substantial change from the Reagan years. 
Many of the recommendations set forth above have been 
followed, and there are encouraging signs in other ar^. As 
discussed in detail below, the Department of Justice has 
tripled its caseload, adq)ted a more expansive approach to the 
iriterpretation of the Fair Housing Act, aggressively pursued 
higher damage awards and stronger injunctive relief, im- 
proved its woridng relationships with private fair housing 
organizations, and softened its prior stance on disparate 
impact theory and race<onscious integiation programs. 

Likewise, HUD has tripled its caseload, issued final 
interpretive regulations, and submitted reports to Congress 
documenting the number and type of complaints and 
conciliations completed and the race, sex, and ethnic origin of 
HUD program participants and beneficiaries. HUD has 
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modified its interpretation of the requirements of the FHIP 
program, distributed more than $3,000,000 in FHIP funding 
to private fair housing oiganizations, and used its new powers 
under the Fair Housing Amendments Act to seek higher 
damage awards. 

Significant problems remain. The number of complaints 
received by HUD is still not as laige as it should be given the 
broad new protected classes included in the new Fair Housing 
Act HUD has, to date, proven unable to complete its 
investigations and reasonable cause determinations within tlie 
statutorily mandated 100-day time period. A sizable backlog 
of cases has develq)ed, which threatens to undermine the 
entire federal enforcement effort by both HUD and DOJ. 
Equally imponan certification of substantial-equivalent 
stales and localities is far behind schedule. The consequences 
for HUD*s backlog could become serious in 1992. 

Likewise, although there has been improvement, neither 
HUD ncM" DOJ has succeeded in winning damage awards that 
compare with the best of the settlements obtained in private 
sector fair housing cases. HUD has yet to make any meaning- 
ful use of its new powers under the Fair Housing Amend- 
ments Act to file Secretary-initiated cases, and has failed to 
complete a new national study identifying the level of 
housing discrimination across the country. DOJ*s response to 
important case referrals submitted by private organizations 
has been somewhat erratic, and although the Depaitment has 
aggressively pursued ''garden variety** cases, in recent months 
the numbe- of new, complex "pattern or practice" cases 
undertaken by the Department has dwindled Finally, while 
both HUD and DOJ ^>pear to have softened their positions 
with respect to dilate impact theory and race-conscious 
integration programs, it remains to be seen whether the 
Reagan policies will actually be rescinded. To date those 
polires have essentially been placed on hold. 

All of these developments are discussed in detail below. 
Part n discusses HUD*s new enforcement req>onsibilities 
under the Fair Housing Amendments Act and analyzes the 
degree of success that the Department has had in implement- 
ing those new duties. Part III discusses the Department of 
Justice*s role in the enforcement process, and examines its 
perf(^ance to date. Conclusions and recommendations are 
set forth in Part IV. 

II. Department of Housing and Urban 
Development 

A. INTRODUCTION 

The Fair Housing Amendments Act of 1988 gave the 
Dq)artment of Housing and Urban Develqpjment (HUD) 
dramatically new and important responsibilities for fair 
housing enf(xcemenL An infonned and objective evaluation 
of HUD's performance during the first two years of the Bush 
Administration requires a careful examination of the manner 



aiid effectiveness with which HUD has dischaiged those 
responsibilities. This analysis, in turn, requires at the outset a 
brief review of the new statutory provisions and the rcqionsi- 
bilities they place on HUD. 

Under the new Fair Housing Act, HUD for the first time 
has sigr ificant enforcement power, and must exercise that 
power within relatively stringent time deadlines. First, upon 
receiving a complaint alleging a discrimin^cxy housing 
IH-actice, HUD has 100 days to conduct its investigation, 
complete a final investigative report, and make a reasonable 
cause determination.^ Second, if HUD determines that 
reasonable cause exists, it must issue a charge on behalf of 
the aggrieved person. The aggrieved person and the re^n- 
dent then have twenty days from the filing of the chaise to 
decide whether to have the case prosecuted by the Depart- 
ment of Justice in federal court If neith^ party elects this 
option, the chaige will be prosecuted by HUD*s General 
Counsel on the aggrieved person's behalf before an adminis- 
trative law judge (AU).^ 

Thiixl, if a DOJ election Ls not made and the case proceeds 
before an administrative law judge, the AU must initiate a 
hearing within 120 days after the filing of the charge. At the 
hearing the parties are entitled to present evidence and cross- 
examine witnesses. HUD's Office of General Counsel is 
required to represent the aggrieved party during the proceed- 
ing.* 

After the hearing, the AU has sixty days to issue a 
decision and findings of fact If the AU determines that a 
respondent has committed a discriminatory housing practice, 
the AU must order "such relief as may be apiHopriate."' 
Relief may include compensatory damages, injunctive or 
equitable relief, and civil penalties for "vindication of tlie 
public interest The civil penalties range from $10,000 to 
$50,000 depending upon whether the respondent has 
committed a prior discriminatory housing practice, and the 
seriousness of the violation.' 

If at any time after the filing of the complaint HUD 
concludes that prompt judicial action is required, the new Act 
permits the Secretary to authorize DOJ to initiate a civil 
action in federal court to seek temporary or preliminary 
injunctive relief that would remain in effect until the com- 
plaint is resolved.'^ 

Fourth, under the new Aa the Secretary is empowered to 
initiate complaints." As a practical matter this means that 
HUD can use its vast resources to aiforce the law in areas 
where those resources are needed most If the Secretary 
concludes, for example, that lending discrimination by banks 
or discriminatory advertising are growing problems, or that 
the two new protected classes — families widi children and 
the disabled — are not receiving the attention they deserve, 
the Secretary now has statutory authorization to inidate its 
own complaint to fiuiher a HUD enforcement strategy. 

Fifth, the 1988 Amendments toughen the standards that 
state and local governments must meet if they are to be 
certified as "substantial equivalents,"* but leave with the 
Seaetary the sole power to determine which new state and 
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local fair housing laws will qualify for certification. This 
development is important, for as of January 1992, HUD will 
only be required to refer complaints arising within a particu- 
lar jurisdiction to that state or locality for investigation and 
processing if Uie jurisdiction in question has passed legisla- 
tion that is sufificiently similar to the federal law to be 
considered a "substantial equivalent" Between now and 
Januaiy 1992, therefore, HUD will be responsible for 
reviewing substantial equivalency applications from close to 
Ihirty-eight states and eighty-four localities that have been 
"grandfaUiered" into the Amendments Act as substantial 
equivalents. States subject to Uie grandfather clause will lose 
Uieir substantial equivalent status as of Januaiy 1992 if tiiey 
have not been certified under the new law by that time. 

Finally, tiie Amendments Act requires HUD to issue new 
rules and regulations inteipreting the Act within 180 days of 
its enacunenL" Likewise, the Amendmwits Act requires 
HUD to publish an annual repot to Congress documenting 
Uie p-ogress Uiat has been made in eliminating discriminatory 
housing practices, and Uie number of investigations, determi- 
nations, and hearings Uiat have not been completed wiUiin Uie 
time periods required." 

All of Uiese new statutoiy powers and responsibilities 
became effective on March 13, 1989. Since Uiat time, HUD 
has struggled to meet its obligations. ITie sections tfiat follow 
assess in detail the degree of success HUD has had in 
implementing its duties in each of Uiese new areas. 

B. ENFORCEMENT: PRIVATE 

COMPLAINTS UNDER SECTION 3610 

1. NEW COMPLAINTS RECEIVED 

During Oie late years of Uie Carter Administration Uie 
number of fair housing complaints received annually by 
HUD rose steadily In 1982 Uie number peaked at approxi- 
mately 5,000. During Uie last six years of Uie Reagan 
Administration, however, Uie number of complaints received 
annually feU back to Uie 4,000-5,000 range.'* This number 
was stunningly low, given HUD's own estimate Uiat 
2,000,000 instances of housing discrimination were occulting 
every year." In effect, kjss Uian one-fourth of one percent of 
Uie total number of instances of discrimination were resulting 
in complaints to HUD. 

During 1989, Uie first year of operation for Uie new Fair 
Housing Act, Uie total number of complaints received by 
HUD and substantially equivalent state and local ager^jies 
jumped dramatically. The annual total for 1989 reached 
7,174, a significant increase fiwn Uie 4,422 complaints 
received in 1988. The 1989 total represents Uie laigest 
number of complaints ever received by HUD and state and 
local agencies in a single year." 

Because virtually all of Uie si ustantially equivalent 
agencies grandfaUiered into Uie new Act did not — at Uie 
time Uie Act was passed — offer protections for families wiOi 



children and Uie disabled, HUD decided to retain exclusive 
Jurisdiction of all complaints alleging discrimination in Uiose 
two areas. When Uie 7,174 complaints are broken down into 
"HUD" complaints (Uiat is, complaints over which HUD 
retains exclusive jurisdiction), and state and local complaints 
(complaints over which state and local agencies retain 
jurisdiction subject to Uie Fair Housing Act's rcfenal require- 
ments)," Uie numbers become somewhat more telling. HUD 
complaints tripled, rising from 1,255 in 1988 to 3,952 in 
1989, while slate and local agency complaints stayed roughly 
Uie same, increasing only sUghtly from 3,167 to 3;222. 
Examined on a monUily basis, from March 12, 1989 (Uie 
effective date of Uie new Aa) until die end of Uiat year HUD 
received an average of 387 complaints per monUi, compared 
wiUi an average of 105 complaints per monUi in 1988 and 83 
complaints per monUi in Uie first two monUis of 1989." 

The reason for Uie dramatic increase in HUD complaints is 
fairly obvious. The increase reflects Uie expansion of Uie Fair 
Housing Act to include protections for families wiUi children 
and Uie disabled. Of Uie 3,758 HUD complaints received 
between March 12, 1989 and Uie end of Uiat year, seventy per 
cent involved familial status or handicapped claims." Over 
half of Uie complaints (51%) included at least one claim of 
discrimination based on familial status. Race-based claims 
were Uie second most common, followed by handicap, sex, 
color, national OTigin, and religion, in Uiat Older.*' 

While Uie increase in Uie overall number of complaints 
demonstrates movement in Uie right direction, it is hardly 
unexpected 2*,ven Uie expanded coverage of Uie Fair Housing 
Amendments Act, and Uie new opportunities for obtaining 
damages, injunctive relief, and civil penalties Uirough HUD 
wiUiout incurring attorneys' fees or costs. 

Indeed, given Uie extent of Uie discrimination Uiat is 
believed to exist against families wiUi chil>lren and Uie 
disabled,*' and given HUD's own estimate of 2,000,000 
instances of discrimination per year exclusive of familial status 
and handle^ claims, it is surprising Uiat Uie number is not 
significanUy higher. Viewed as a percentage of Uic number of 
instances of discrimination believed to occur annually, Uie 
1989 complaints received by HUD represent only slighUy 
more Uian one-Uiira of one percent of Uiese 2,000,000 
instances. That percentage reflects only a minor increase from 
Uie pre- Act period, during which time — as noted above — 
less Uian one-fourth of one percent of Uie 2,000,000 instances 
of discnmination resulted in complaints to HUD. 

This may represent progress, but clearly Uiere is still a long 
y/ay to go. Hie need for an eff'ective outreach and public 
information program to educate aggrieved and potentially 
aggrieved persons about Uie HUD complaint process remains 
as pressing as before.** 

2. TIMELINESS OF INVESTIGATIONS AND 
REASONABLE CAUSE DETERMINATIONS 

Faced wiUi an increase in Uie rate of new complaint 
filings, HUD has demonstrated a continuing inability to 
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process complaints and co nplete investigations in a timely 
manner. Approximately six months after the new Act became 
effective, HUD came undw a withering barrage of criticism 
from private fair housing aganizations and private fair 
housing attorneys for failing to adhere to the 100-day time 
limits for completing investigations and making reasonable 
cause determin?ions." HUD spokespersons gave various 
reasons for the backlog, but the bottom line was that many 
complaints were simply not moving through the system in as 
prompt a manner as had been anticipated. Directors of several 
private fair housing organizations stated publicly that they 
were disinclined to file complaints with HUD because cases 
were simply not being processed in anything close to 100 
days.** 

Although HUD appears to have made a concerted effort m 
recent months to reduce the backlog, HUD's own statistics 
reveal that only 23% of the complaints filed between March 
12, 1989 and the end of that year were closed within the 100- 
day time limit Fifty-three percent of the complaints were 
either still pending after 100 days, or were closed at some 
point after pending for more than 100 days." The remaining 
24% were still pending at the end of 1989, but were less than 
100 days old." 

These figures are troubling for several reasons. First, if the 
backlog is a problem now, the recent increase in complaint 
filings suggests that it will only worsen. Unless HUD 
significantly improves the efficiency of its investigations, 
another increase of filings equivalent to that experienced in 
1989 will make it virtually impossible for HUD to comply 
with the 100-day deadline on a consistent and predictable 
basis. 

Second, failure to comply with the 100-day time limit may 
severely hamper the Department of Justice's ability to carry 
out its enforcement obligations. As discussed above, the 
Department of Justice is charged with representing complain- 
ants who elea to have their case adjudicated in federal court. If 
a bottleneck forms in the pipeline that bepns at HUD, 
enforcement resources at the Department of Justice are wasted. 
For DOJ effectively to fulfill the role envisioned for it under 
the new Act, cases must move quickly through the investiga- 
!ion process to a determination of reasonable cause. 

Third, processing delays defeat one of the central purposes 
of the new Act which is to provide an easily accessible, 
inexpensive, and expeditious adjudication i^ocess for 
potential victims of housing discrimination who cannot 
otherwise afford representation. Repeated failure to meet the 
100-day limit will invariably have the effect of discouraging 
potei'tial victims from filing complaints and seeking relief 
through HUD. 

In recent months, HUD has taken several steps to relieve 
the backlog. Effective January 28, 1991, the Office of 
General Counsel (OGC) relinquished sole authority to make 
reasonable cause determinations. Tliat power has been 
delegated in part to counsel in HUD regional offices, and in 
part to investigalcjrs in the Office of Fair Housing Enforce- 
ment (FHEO). FHEO, which is comprised of non-lawyers. 
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now has authority to make determinations only of "no 
reasonable auise." Allowing FHEO to make these determina- 
tions will likely havf Jie effect of weeding out frivolous cases 
and saving the Office of General Counsel considerable time. 
Similarly, delegation to regional counsel wiU enable HUD to 
enlist the services of between twenty and fwty additional 
attorneys. 

Whether these measures achially succeed or merely shift 
the location of the bottleneck within HUD's bureaucracy 
remains to be seen. Although the Office of General Counsel 
intends to retain sole jurisdiction over cause determinations in 
complex cases, the delegation plan does pose certain dangers. 
Permitting non-lawyers to make "no reasonable cause" 
determinations may lead to improper complaint dismissals for 
which there is no opportunity for review by legally trained 
HUD personnel. In addition, it is unclear whether HUD 
regional counsel will have sufficient expertise and experience 
interpreting the new federal law and regulations to make 
determinations that satisfy OGC's standards. 



3. CASEDISPOSrnON 
a. Conciliation 

Under both the original Fair Housing Act and the amended 
Act, HUD must "engage in conciliation ... beginning with the 
filing of [the] complaint and ending with the filing of a 
charge or a dismissal by the Secretary."" During the Reagan 
Administration, HUD's efforts at conciliation proved dismal. 
Damages obtained per successfiil conciliation averaged about 
$700. In no year during the Reagan Administration did the 
number of housing units obtained through conciliation exceed 
500.^ 

The Fair Housing Amendments Act of 1988 has unques- 
tionably improved HUD's ability to conciliate. The monthly 
average of successful conciliations has jumped from seven- 
teen in 1988, to eighty-nine during the ten months of 1989 
following the effective date of the new Aa The average 
compensation obtained per successftil conciliation has also 
increased from $1,385 in 1988 to $1,945 in post-Act 1989. 
Likewise, the number of housing units obtained through 
conciliation improved from forty-seven in 1988 to 222 in 
post-Act 1989." 

These numbers, while encouraging, do not necessarily tell 
the full story. Under the new Act prosecution by HUD or 
DOJ is a certainty if reasonable cause is found, and the 
penalties available for violations of the Fair Housing Act are 
far mwe sevwe than befcM-c. With the threat of prosecution 
and unlimited monetary exposure hanging over the respon- 
dent it is to be expected that the number and quality of 
settlements would improve. 

The real questim is why the success rate and the amount of 
compensation recovered have not been even higher. Although 
the monthly average of successful conciliations rose from 
seventeen to eighty-nine in post-Aa 1989, considerably more 
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complaints were filed in that latter period. A better measure of 
HUD*s progress, therefore, might be found in a comparison of 
the percentage of complaints filed in 1988 and 1989 respec- 
tively that resulted in successful COTiciliation agreements. That 
comparison reveals that of the 1,255 complaints received by 
HUD in 1988, approxunately 16% resulted in successful 
conciliations, while during post-Act 1989, the success rate rose 
only slightly to 22.5%. Viewed frrai this perspective. HUD's 
conciliation statistics are not as impressive as they might first 
appear. Notwithstanding the sharp increase in the monthly 
average, the total number of complaints received is sufficiently 
large to suggest that the numbers could, and indeed should, 
have been significantly higher. 

The same might be said for the amount of compensation 
recovered in the average conciliation. The average monetary 
settlement in post-Act 1989 reflected an increase of almost 
$600. But that amount is still low in light of the rapidly 
escalating damage awards and settlements achieved over the 
last four years in private fair housing litigation.** Indeed, that 
amount is surprisingly low when compared with recent 
damage awards ordered in the last year by HUD's own 
administtative law judges.^' 

To be fair, HUD has successfully conciliated several cases 
requiring respondents to pay as much as $60,000 in dam- 
ages.^ But those cases are the exception, not the rule, Indeed, 
because those settlements are so radically diflferent from the 
median, it could be argued that those settlements arc respon- 
sible for a misleading inflation of the post-Act 1989 average. 
By the same token, the conciliation statistics obviously 
include cases that were frivolous when filed and arc ulti- 
mately settled (or nothing more ttian nuisance value. \Wthout 
knowing whether the conciliated cases are representative of 
the total number of HUD complaints filed and posecuted, it 
may be that there simply is not a sufficient factual basis upon 
which to conclude that the amount of compensation recov- 
ered in the average conciliation is unacceptably low. 

b. State and Local Referrals 

As discussed above, under both the old version of the Fair 
Housing Act and tlie new amendments, complaints received 
by HUD must be referred to state and local agencies whose 
fair housing laws have been determined by HUD to be 
"substantially equivalent" to Title VIII. Under the Reagan 
Administration, the number of complaints retained by HUD 
flattened ont as more and more cases were referred to slate 
and local agencies for processing. This trend raised concerns 
that the Reagan Administraticxi was too eager to abandon 
federal enforcement of Section 3610 cases, and had compro- 
mised the enforcement effort by certifying some state and 
local agencies who were not, in fact, providing substantially 
equivalent rights and remedies.'^ 

The Fair Housing Amendments Act responded to this 
problem by allowing HUD to certify a state or local agency 
only if that agency provides substantive rights, procedures, 
remedies, and the (q)portunity for judicial review equivalent 
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to that provided under Title VIII.'* Because states and 
localities that had already beer, neftified at the time the new 
Act became effective were permitted to retain certification for 
a fmy-month grace period while their laws were amended to 
bring them into compliaiice with the federal law, HUD had no 
choice but to retain all complaints involving familial status 
and handicap claims for the duration of the forty-month 
period. At the time the new Act became effective, state and 
local agencies simply did not have laws in place to provide 
relief for members of these new protected classes. 

This, however, has created a new problem. Congress 
concluded that forty months would be sufficient time to allow 
states and localities to amend their laws. Halfway through the 
forty months, only six jurisdictions have submitted new laws 
to HUD for certification. And of that number, only three — 
Texas, Nwth Carolina, and South Carolina — have been 
certified as substantially equivalent 

If this trend continues, HUD is going to find itself in a 
very difficult predicament twenty months fiom now. Unable 
to refer complaints to states and localities no longer deemed 
to be substantial equivalents, HUD will be inundated with 
new complaints. Tlie backlog that exists now is minuscule 
compared with that likely to develq) if certification is not 
completed by 1992 as expected" 

It is essential that HUD not relax the standards that it has 
used up until now to evaluate State requests for certification. 
To date HUD properly has Insisted that State laws minor the 
federal law in all req)ects before granting certification. HUD 
must be carefiil not to let anxiety over an approaching 
deadline result in dilution of the requirements for substantial 
equivalency. 

At the same time, HUD must now concentrate on supply- 
ing State and local governments with as much assistance 
possible in drafting legislation that will survive a substani 
equivalency review. Those supporting legislative fair housing 
initiatives in States and localities should have the benefit of 
HUD's views on the proposed legislation before they arc 
forced to do battle in the political arena, and if the legislation 
meets HUD's standards, HUD officials should be prepared to 
testL^ on behalf of the bill. 

To its credit, HUD has taken a step in the right direction. 
Recendy the Office of General Counsel announced that it will 
render one advisory legal opinion of a State's proposed fair 
housing legislation, provided that the review is sought by the 
fair housing agency or office that would be in charge of 
enforcing the law in that State if the legislation were passed. 



C. SECRETARY-rNmATED COMPLAINTS 

Since the Fair Housing Amendments Act became efifec- 
tive, HUD has fUed only one complaint on its own initiative, 
and has yet to issue a reasonable cause detennin&tion with 
respect to that lone complaint This omission is troubling, for 
there remain many areas of fair housing enforcement that 
have not received the attention they deserve. 
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Scventy-sevcn per cent of the new complaints received by 
HUD involved claims of discriminatory terms or conditions, 
refusal to rent^ or a refusal to sdl.^ Misrq[)resen2ation, 
disairninatory advertisin{^ blockbusting, and lending or 
fmance discrimination claims have not been brought with 
anything approaching the same degree of frequency. These are, 
however, areas that demand an inf^ision of resources and 
investigation. Secretary-initiated complaints constitute an ideal 
means of focusing HUD's resources on these under-litigated 
issues. It is surprising thai to date HUD has not taken advan- 
tage of its ncvv enforcement powers to address these issues. 

Part of the problem may lie with the time-^XMisuming 
nature of the training and transition {mcess that accompanied 
the passage of the new Act HUD has been forced to expend 
considerable time and effort training investigators and 
devising new procedures to implement the bcL HUD's fair 
housing staff has traveled extensively around the country, 
providing advice, assistance, and guidance to regional HUD 
offices and state and local agencies about the requiremmts of 
the new law. Under tt^iese circumstances, it may be premature 
to criticize HUD for not having undertaken mott than one 
Seaetary-initiated complaint 

Recent signs have been encouraging. Last fall tlie Assis- 
tant Secretary (or Fair Housing, Gordon Mansfield, publicly 
stated that Secretary-initiated cases in the areas of advertising, 
appraising, and lending will be a pricHity in the 1991 fiscal 
year. According to Mansfield, four new Secretary-initiated 
cases are cunrendy "in process.*''^ It remains to be seen, 
however, whether these cases actually materialize. 



D. ADMINISTRATIVE HEARINGS 

As of September 1990, HUD had issued an ^proximate 
total of seventy-five charges of reasonable cause since the 
new Act became effective. Initially, parties elr :ed federal 
court enforcement through the Department of Justice in 
only about one-tliird of the cases charged. That rate has now 
jumpe*^ to nearly sixty per cent 

To uate» six chai^ges have led to administrative hearings 
and decisions by HUD administrative law judges. The 
outconies have been mixed. Five of the sue decisions have 
resulted in victories f or the Secretary and the con4)laining 
wiiness, but only tw< > of the five have produced significant 
monetary damage a^ /ards. 

The first decisio?i, HUD v. Blackwell,^ set an impressive 
standard that none ^f the subsequent decisions has equaled. 
In BlackMfell, Chi^f Administrative Law Judge Heifetz 
awarded over $4 4,000 in compensatory damages ($40,000 
of which represented compensation for embarras,<mf)ent, 
humiliation, and emotional distress) to a black couple in a 
discriminatory refusal to sell case in Georgia* 

What made the decision noteworthy was not just the size 
of the compensatoiy damage award to the complaining 
witness (one of the largest in die country to dale), but die 



breadth of the relief ordered. In addition to tlie conq)ensa- 
tory damage award to the plaintiffs. Judge Heifetz ordered 
the respondent to pay a $10,000 civil penalty (the maximum 
amount pennitted for a first offense) and imposed wide- 
ranging injunctive measures that included an order requiring 
the respondent to sell his home to the complainants. In an 
unprecedented stq). Judge Heifetz then awarded the 
innocent white purcliasers of the property over $20,000 in 
damages to condensate diem for the embarrassment, 
humiliaticxi, and emotional distress suffered when they were 
forced to vacate the premises. 

As impressive as Blackwell may be in terms of the scope 
of relief ordered and the thoroughness of the legal analysis 
contained in the opinion, it £q)pears not to have had the 
effect on subsequent AU decisions that had initially been 
anticipated. In a second race discrimination case involving 
overt racial r^mailm by a landlord and several clear acts of 
discrimination, HUD v. Jerrard^ the Administrative Law 
Judge awarded only $15,000 in compensatory damages. 
Likewise, in HUD v. Murpkf^ and HUD v. Guglidnd,^^ 
HUD adininistrative law judges awarded a combined total 
of $27,000, covering both compensatory damages and civil 
penalties, against respondents who had maintained mobile 
home park policies that discriminated on their face against 
families with child' ^ And in the most recent case, HUD v. 
Baumgardnen^ the HUD AU awarded a total of only 
$5,000 in damages against a respondent wlx) had engaged 
in blatant sex discrimination against thres.conq)lainants 
seeking to rent a house. 

The Murphy decision is particularly surprising, for there 
the Judge limited the civil penalty award to only $2,000 in 
recognition of the respondents' ''good faitlV* efforts to 
conq)ly with the law, notwithstanding the Judge's conclu- 
sion — one page further on in the opinion — that the 
respondents hsd deliberately ''executed their inteipretation 
of the statute and regulations in a manner which discrimi- 
nated against families with childrea'"^' It appears that 
certain HUD administrative law judges are operating on the 
erroneous assumption that proof of "malice" or "evil 
motive" is required before the itdl amount of a civil penalty 
can be assessed This is plainly not what Congress intended. 

Regardless of the outcome reached, all six decisions are 
carefully documented and ar^yzed, and lucidly drafted.^ 
The Blackwell and Murphy decisions in partiodar accu- 
rately and faitiiifully articulate the relevant legal standards, 
relying on federal case law and the legislative history of die 
Fair Housing Amendments Act The tone of Blackwell is 
consistent witli the broad interpretation that the Fair 
Housing Act has been accorded by the federal courts since 
1968. The Murphy opinion provides a highly useful 
statutory roadinap of the conq)lex exceptions to the new 
families with children provisions of the Fair Housing 
Amendments Act 

In short, one can fairly fault several of these early 
decisims for the paucity of the awards, but not for the care 
and professionalism invested in die leg^ analysis. 
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E. HUD'S GENERAL RESPONSIBILITY FOR 
ADMINISTERING TITLE VIII 

1. INTERPRETIVE REGULATIONS 

Until last year, the subject of regulations had proved to be a 
sore point for HUD, Over a period of twenty years, dating back 
to the passage of the Fair Housing Act in 1 968, HUD had 
repeatedly failed to produce interpretive regulations defining 
and explaining the provisions of Title Vin.*» Indeed. HUD's 
record oa this subject was so poor that Congress felt cwnpellcd 
to include a specific provision in the Fair Housing Amend- 
ments Act requiring HUD to issue regulations within 1 80 days 
after passage of the Act.* 

HUD's turnaround over the course of the last 1 8 months has 
been impressive. First, HUD succeeded in publishing final 
regulations on January 23, 1989, well within the 180 days set 
by Congress. The regulations have, for the most part, drawn 
praise from all quarters for their quality and comprehensive- 
ness. HUD's interpretations of most of the new Act's provisions 
scan to be consistent with the general tone and tenor of the 
legislative history, which presumes an expansive reading of the 
Act. HUD has, for example, concluded that individuals infected 
with the HIV or AIDS virus have a physical inpiiiment 
covered by the Fair Housing Act; that buildings cannot be 
segregated into "adult only" and "family" sections; that 
families with children cannot be excluded ftom any floor of a 
high rise building; and that providers of hazard insurance are 
covered under the Fair Housing Act. 

Secmd, HUD has made substantial progress in producing 
archifectural accessibility guidelines, which are designed to 
implement the Fair Housing Amendments Act's requircrr^nt 
that multi-family housing available for first occupancy after 
March 13, 1991 be accessible to persons with disabilities. TTie 
first draft of these guidelines was pubUshed on June 15, 1990. 
The guidcliiies drew praise firom disability rights groups and 
severe criticism from the building industry. The chief area of 
controversy concerns how steep the slope of the terrain must be 
before a builder will be exempted from accessibility require- 
ments. To date, HUD has strongly advocated a broad definition 
that would maximize the number of units covered under the 
guidelines. 

In recent weeks, however, the lobbying effort on behalf of 
the building industry has intensified, and HUD has delayed the 
release of final accessibility guidelines. The delay has only 
enabled the builduig lobby to redouble its efforts in opposing 
HUD's initial draft. It is imperative that HUD not back down in 
the face of the lobbying campaign, and issue final rcgulatioas 
consistent with its initial draft as soon as possible. TTie issue is 
important, for these regulations — once finalized — will shape 
the face of multi-family housing for years to cane.^' 

2. RESEARCH AND DATA COLLECTION 

As with interpretive regulations, the Reagan years marked a 
period of "virtual cessation" of meaningftil research on housing 



discrimination.^ For fair housing advocates and for Congress, 
HUD's inaction gave rise to enormous frustration. Congress 
had expressly directed HUD to undertake studio of housing 
discriniination in the 1 968 Fair Housing Act, and studies that 
had been performed during the Carter Administration had 
proven enormously useful indesig- Ing new policies.*' 

In an effort to remedy past failings by HUD, the Fair 
Housing Amendments Act includes a new provision requiring 
HUD annually to "specify[ ] the nature and extent of progress 
made nationally in eliminating discriminatory housing practices 
... [and the] obstacles remaining to achiev[e] equal housing," 
and to identify the number of instances in which investigations, 
determinations, or hearings arc not conq)leted in a timely 
manner.* In addition, HUD remains under a continumg 
obligation to make studies about the nature and extent of 
housing discrimination in rq)resentative conmiunities across 
the country." 

The first annual report prepared pursuant to Sectim 
808(e)(2) of the Fair Housing Amendments Act was completed 
in the fall of 1990. Although the report provides an assortment 
of suitistics concerning the number and type of complaints 
received, successfiil conciliations, and ch^es issued, the 
rqwrt docs not attempt to identify the obstacles that stand in 
the way of further progress toward the goal of fair housing, and 
does not offer recommendations for additional legislative or 
executive action. Equally important, the report does not fiilfill 
HUD's continuing obligation under Section 808(e)(1) to "make 
studies with respect to the nature and extent of discriminatory 
housing practices" around the country." 

At the same time that the first annual report on the "State of 
Fair Housing" was issued, HUD published a second report 
prepared pursuant to Section 808(e)(6) that provides data about 
the race, sex, ethnicity, handiaq), and family chjaacteristics of 
HUD program participants and beneficiaries.'' This report, like 
the "State oS Fair Housing," has been awaited eagerly for a 
number of years, and should provide invaluable assistance in 
enforcing litle Vm and other laws that proscribe discrimina- 
tion in public housing. 

Overall, the rqports rqwicsent a significant step in the right 
direction. HUD now must concentrate both on developing and 
completing the type of hou' ' ig discrimination surveys that 
proved so usefiil during the Jarter Administration, and on 
fulfilling its statutory obligations to recommend additional 
legislative or executive stq)s that will address tiie remaining 
obstacles. 



3. THE FAIR HOUSING INITIAnVES PROGRAM 
AND TESTING 

As part of the Housing and Cbmmunity Development Act 
of 1987,»* Congress authorized the expenditure of $5,000,000 
annually over a period erf two years throu^ the Fair Housing 
Initiatives Program (FHIP) to fund local fiair housing efforts. 
Negotiations over the initial implementation of the program 
and issuance of regulations became ensnared in a body 
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contested debate over so-called ''testing guidelines" that were 
to be imposed on all recipients of FHIP funds. 

Fair Housing advocates protested that the guidelines 
would effectively undeimine fair housing testing and thereby 
deny needed funds to the most deserving local fair housing 
organizations.^^ Although the testing guidelines were ulti- 
mately dropped from the regulations promulgated to imple- 
ment the FHIP program, the Reagan Administration 
continued to support the testing restrictions at the center of 
the controversy. 

The Bush Administration has, to its credit, distanced itself 
from the initial battle over FHIP funding. Insistence on 
testing restrictions has been modified, and HUD has, in 1989 
alone, awarded over $3,000,000 in much needed FHIP funds 
to forty private fair housing organizations in twenty-four 
States across the counuy. This money has been used to 
expand and maintain testing programs in dozens of metro- 
politan areas where housing discrimination remains a serious 
and intractable problem.^ 



F. HUD'S AFFIRMATIVE DUTIES UNDER 
SECTION 808 

The Reagan Administration's unfortunate record of 
ignoring its affirmative obligations under Section 808 of 
the Fair Housing Act to adniinistcr HUD programs in a 
manner that promotes the policies and purposes of Title 
Vni has been careftilly reviewed by Professor Schwenmi 
and need not be repeated here.^ For the most part, the 
advent of the Bush Administration has changed relatively 
little with respect to Section 808 enforcement. Four recent 
developments, however, deserve mention. 

First and most important, last September a settlement 
was reached in Walker v. //t/D,* a suit initially brought to 
challenge racial segregation in HUD-funded public housing 
projects in metropolitan Dallas, Texas. The settlement, 
embodied in a consent decree approved by a federal district 
judge, is unprecedented both in the size and scope of the 
remedy ordered The cost of the settlement could exceed 
$118 million over the next eight years. The decree requires 
significant investment in neighborhoods surrounding 
certain West Dallas projects, and mandates the City of 
Dallas to establish a $22.5 million housing ftmd to help 
minorities obtain affordable low income housing in non- 
minority areas of Dallas County. In addition, the settlement 
requires the City of Dallas to fund a private, non-profit fair 
housing organization with contributions of $ 1 .9 million 
over a period of eight years. 

Second, in December 1990 the United States Court of 
Appeals for the First Circuit ruled that a federal district 
court judge in Providence. Rhode Island had erred in 
failing to approve a settlement reached between HUD, the 
City of Providence, and plaintiff tenants of two public 
housing projects. The settlement proposed in this protracted 
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case, Dunett v. Housing Authority of the City of Provi- 
dence,^ xjuired HUD to take fa^'-reaching stq?s to 
renovate aivl nxxlemize the projects to ensure that the 
buildings were •'decent, safe, ... sanitary ... and &ec from 
discrimination/*" In its opinion, the Fu^t Circuit concluded 
that the terms of the settlement were consistent with the 
affumative duties imposed on HUD under the Fair Housing 
Act, and ordered the lower court to aK)rove and implement 
the settlement. 

Third, in January of 1991 a settlement in principle was 
reached inNAACP, Boston Chapter v. Secretary ofHUD,^^ a 
r ^ in which the plaintiffs had challenged HUD's failure to 
re . are tte City of Boston to undertake a more effective fair 
housing program as a condition of receiving HUD ftinding. 
The settlement was achieved while the case was pending 
^peal following a judgment in the lower court for the 
plaintiffs. The settlenrait has not yet been submitted to the 
district court, and it is iiot clear whether the settlement will 
be approved. The terms of the agreement provide the 
plaintiffs with less than the frill n^easure of injunctive relief 
ordered by the lower court at the conclusion of trial, but the 
settlement is still innovative and significant The agreement 
would, in part, require HUD to provide $450 million in 
subsidized housing over a fif -^^-year period; provide 
additional FHIP money to the City of Boston for fair 
housing enforcement; establish a metropolitan-wide 
clearin^use administered by the Boston Fair Housing 
Commission to help minority families fmd housing in white 
neighborhoods; and eliminate a neighboriKXxl ^'preference" 
policy implemented by the City that had operated to keep 
minorities out of low-uicome housing in certain areas.'^ 

It is difficult to draw any defmitive conclusions about the 
Bush Administration's approach to Section 808 enforce- 
ment on the basis of these three settlements. Each of the 
settlements came after protracted litigation, and two of the 
settlements were achieved only after court fmdings had 
been entered against the defendants. While the settlements 
are clearly important for the relief they provide to the 
plaintiffs, the fact that the cases were settled likely reflects 
nothing more about the Administration's intentions than an 
ability to recognize and accept the inevitable outcome of a 
particular piece of litigation, and a desire to staunch what 
had clearly become a pointless drain on the federal 
govenunent's legal resources. 

Fourth and fmally, HUD has issued two policy state- 
ments in recent months with respect to public housing that 
are of some significance. HUD has rejected a proposal 
made by some housing authorities to exclude disabled 
persons from public projects reserved for older persons, a;id 
has declared that pregnant women and individuals holding 
legal custody of diildren under the age of eighteen are 
eligible for public housing earmarked for families.^ HUD 
and the Administration deserve credit for these policy 
decisions, for they suggest a willingness to apply Title 
Vllf s new familial status arKl handicap regulations with 
equal care to the public and private sectors. 
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III. The Department of Justice 

A. INTRODUCTION 

As with HUD, the Fair Housing Amendments Act has 
given the Department of Justice (DOJ) significant new 
enforcement powers. In addition to its existing authority to 
bring pattern or practice suits or cases involving "an issue of 
general public importance," the Department now has 
authority to prosecute in federal court civil actions arising out 
of complaints filed vv-iJh HUD, to seek monetary damages and 
civil penalties in all i cases that it brings, and to pros- 
ecute zoning and land-use cases referred to it by HUD." In 
addition, the Department has new authority to seek prompt 
judicial action in ca<«s where HUD determines that immedi- 
ate intervention is necessary, and to prosecute criminal cases 
involving interference with or intimidation of individuals 
exercising their fair housing rights." 

The Dijpartment of Justice's response to the new mandate 
provided by Congress has, for the most part, been swift and 
impressive. The first two years of DOJ enforcement of the 
Fair Housing Amendments Act under the Bush Administra- 
tion have reflected a renewed commitment to principles of 
fair housing, vigorous litigation on most levels, and a string 
of encouraging settlements. By most standards of measure, 
the Housing and Civil Enforcement section of the Bush 
Justice Department, under the leadership of Paul F Hancock, 
has performed an about-face from the Reagan years. 



B. NEW CASES FILED 

Between 1981 and 1987, the core of the Reagan years, the 
Justice Department filed a total of seventy-one new fair 
housing cases. Broken down by year, DOJ filed an average of 
ten new cases per year. During those seven years, the number 
of cases filed in a single year never excee&id eighteen.** 

During 1989 and the first half of 1990, the Department of 
Justke filed forty-eight new cases, and to date has joined ten 
more as amicus curiae (friend of the court). All but four of 
those new cases were filed after the Fair Housing Amend- 
ments Act became effective in J4arch of 1989. In terms of a 
yearly average, the Department of Justice during the first 
eighteen months of the Bush Administration is filing new fair 
housing cases at a rate of thirty-three per year, a rate that 
exceeds anything achieved at the Department since 1976.*^ 



C. TYPES OF CASES FILED 

During the first sixteen months following the passage of 
the Fair Housing Amendments Act, these new cases fell 
largely into two categories: pattern or practice race discrimi- 
nation cases, and pattern or practice familial status cases. The 



Department filed roughly eleven familial status pattern or 
practice suits, and ten racial discrimination pattern oc practice 
suits." The remainder of the new filings raised claims 
primarily of handicapped discrimination, although the 
Dq)artment has also filed a handful of cases alleging sex 
discrimination.*' 

During the first six months of enforcement after passage 
of the Act, electiwi cases derived bom HUD complaints 
constituted only a small percentage of the new case filings. 
A total of two electi(Mi cases were filed during that six month 
period. Between October of 1989 and September of 1990, 
however, the filing of election cases jumped dramatically. 
Nineteen election cases were filed by DOJ during this period, 
and since October of 1990 twenty-two additional election 
cases have been filed. The bulk of these election cases have 
involved familial status claims. 

A closer examination of the type of suits filed and the 
relief obtained reveals four impwtant developments. 



1. AGGRESSIVE INTERPRETATION OF THE 
NEW ACT 

First, DOJ has shown signs of reasserting its traditional 
leadership role in aggressively seeking expansive and 
progressive interpretations of various statutory provisions of 
ihe new Fair Housing Act 

In NAACP V. American Family Mutual Insurance Co. ,™ 
for ftxaniple, the Department filed an amicus brief arguing 
that racial redlining in the provision of pix^rty insurance 
was covered under the Fair Housing Act Likewise, in 
Briceno v. United Guaranty Residential Insurance Co.,''^ the 
Dq)artment filed an amicus brief contending that private 
mortgage insurance companies were covered under the Fair 
Housing AcL 

In Pinchback v. Armistead Homes Corp.,^ the Department 
filed an amicus brief in support of the plaintiffs ' position that 
the "futile gesture doctrine" could be applied in a housing 
discrimination case. The "futile gesture doctrine" is an 
important legal concept used in civil rights cases that enables 
a plaintiff who has not actually applied for a job or a home to 
bring a claim where the evidence suggests that the 
defendant's discriminatory jM^ictices would have made such 
an application nothing more than a "futile gesture." 

In United States v. Rent America, Corp.i" the Department 
convinced a federal district court in Florida that the monetary 
damage provisions of the new Act can be applied retroac- 
tively to discrimination that occun-ed before the new Act 
became effective. The Department persuaded the same court 
that the tenn "monetary damages," as used in Section 3614 of 
the new Act, entitles DOJ to seek an awanl of both compen- 
satory damages for emotional distress, and punitive damages, 
in a pattern or practice case.'* And in Gorski v. Twy," the 
Dqsartment filed an amicus brief asserting that applicants for 
a foster parent program are covered under the familial status 
provisions of the new Act even if they do not have children 
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living with them at the time the discrimination occurs. 
The Department has been particularly successful in 
litigating questions concerning the scope of the handicap 
provisions of the new Act In a recent set of related cases filed 
in Virginia, Justice won a landmark decision holding that the 
definition of "handic^jped" under the Fair Housing Amend- 
ments Act includes recovering alcohol and drug abusers. In 
United States v. Southern Management Co,^^ the defendants 
lefuied to rent apartments to recovering drug and alcohol 
abusers who had successfully completed a residential 
treatment program and abstained from iUegal drug use for 
one year. After the landmark pre-trial ruling by the courts the 
Justice Department won the ensuing jury trial which lesulted 
in an award of $10,000 in compensatory daniages, $26,000 in 
punitive damages, and a $50,000 civil penalty,^ 

DOJ has also been particularly active ard successful in 
challenging zoning (xdinances that discriminate against 
individuals with disabilities. In United States v. City of 
Chicago Heights?^ the Department won a precedent-setting 
settlement requiring the City of Chicago Heights to pennit the 
construction of a group home for fifteen mentally retarded 
adults. The City had denied the construction of the group 
home pursuant to a local zoning law. The settlement included 
an award of $45,000 in damages to the compariy that 
intended to build the home and to its future residents. 

Similar challenges to local zoning ordi' ances in Pennsyl- 
vania have resulted in two impressive victories. Both cases, 
United States v Moon Township^ and United States v. 
Schuylkill Township,^ involved zoning ordinances that 
defmed "family" or "group residences" in such a way as to 
exclude living arrangements for disabled persons. 

Other zoning challenges are pending. In a precedent- 
setting \Wsconsin case, United States v. Village of Marshall,*^ 
the Department has alleged that the defendant town's refusal 
to waive £q)plication of its zoning ordinance on behalf of a 
residential home for mentally ill adults violated the Fair 
Housing Aa because it constiuited a discriminatory refusal to 
make a "reasonable accommodation." Likewise, in United 
States V. Borough of Audubon, New Jersey^ the Department 
of Justice has challenged die use of zoning laws to harass and 
intimidate die operatCH^ and residents of a home for recover- 
ing substance abusers,'^ 



2, WILLINGNESS TO LITIGATE 

Second, altiiough many of the Department's new cases 
have involved routine "garden variety" discrimination claims, 
DOJ appears to have backed away from its former policy of 
overvaluing settlement as the preferred technique for 
resolving Tide VIII cases. This has had the beneficial effect 
of improving the Department's leverage in settlement The 
Justice Department's willingness to t^kc cas^ to trial, as 
demonstrated in die Southern Management casts, has 
resulted in monetary settlements diat are beginnii g to push 
into six figures. In United States u River House C ooperative, 



Inc.^ fat example, Justice won a settlement diat included a 
$235,000 damage award to be divided among six plaintiff'i. 
In United States v, Aubrey^^ DOJ won a $90,000 settlement 
that stands as the largest single settlement achieved in a fair 
housing ca^ in the Soudiwest to date. While settlements in 
private fair housing cases have in recent years fiequently 
reached the six-figure level,** settlements of this size are a 
first for the Department 

The Jastice Department's settl^ents still leave room for 
improvement Of the four highest monetary settlements 
achieved in familial stahis cases during the first eighteen 
monUis of Uie Bush Administration, three fell in a range of 
$25,000 to $42,000, and the highest failed to exceed 
$76,000." Similariy, otiier tfian the $235,000 in River House, 
and the $90,000 Aubrey settlement, Justice has not won any 
oUier settlements in a race discrimination case that ai^oach 
six figures. The remainder of the settlements have hovered in 
die $20,000 to $35,000 range" 

These settlement awards are, for die most part, comparable 
to awards obtained in garden variety private fair housing 
cases in die Midwest Soudi, and Southwest These awards do 
not however, compare favorably widi results obtained in 
recent private fair housing cases fded in California and the 
Washington, D.C. metrq)olitan area. Settlements in diese 
areas are escalating at a fast pace. In one recent California 
case, die patties setded a race discrimination claim for 
$450,000." Two recent settlements in die District of Colum- 
bia have exceeded $300,000, and five additional cases in die 
Disttict of Columbia have each settled for well in excess of 
$100,000.*^ 

While the disparity between private sector setUements and 
government settlements could formeriy be explained by HUD 
and DOJ's inability to seek punitive and compensatory 
damages under die Fair Housing Aa of 1968, die Fair 
Housing Amendments Act has eliminated those differences. 
Widi punitive damages and civil penalties now available in 
government cases, DOJ has every reason to insist in its 
negotiations on the highest possible monetary damage award. 
The Department should place a pricHity on seeking and 
winning damage settlements diat compete widi diose being 
won in California and die Disttia of Columbia. Experience 
has demonsbated diat large monetary settlements, and die 
publicity diat accompanies diem, are a uniquely effective 
deterrent 

Unlike private fair housing organizations. Justice does not 
have the authorization or die c^^ity to conduct fair housing 
testing in support of die cases diat it initiates. The abseiK^e of 
testing evidence in some of DOJ 's cases is one factor diat 
may reduce die leverage diat die Departtnent can bring to 
bear in setdement negotiations and may explain die higher 
frequency of large awards in private suits. To the extent diat 
die lack of testing evidence is a significant liability for die 
Dqyarbnent it can be easily remedied by Administration 
sunx)rt for die fair housing testing legislation now pending 
before Congress (legislation diat would give Justice funding 
to do testing), or by a renewed commitment on the part of 
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DOJ to litigate more cases with private fair housing oiEaniza- 
tions that do have the capacity to test 



3. INJUNCTIVE RELIEF AND DAMAGES FOR 
PRIVATE FAIR HOUSING ORGANIZATIONS 

Thiid. the Justice Departinent has iK)t shied aw 
insisting on strong injunctive relief as a central component of 
settlement Typically, recent Justice Department settlements 
have included training and reporting requirements, notice 
provisions, ^plication procedures, advertising and outreach 
requirements, preservation of the right to inspect records, and 
general proscriptions against future discrimination. 

Tliis new policy has several important ramifications. By 
requiring defendants to engage in fair housing training and 
recordkeeping, the settlements reduce the likelihood of repeat 
violations going unnoticed More important, the policy has 
the eflfect of drawing private fair housing oi^ganizations into a 
partnership with Justice. In some cases it is the private fair 
housing oiganizations that Justice calls on to do the training 
and monitoring of the decree. 

Justice has had modest success in negotiating monetary 
awards for local private fair housing oi]ganizations as part of 
settlement so that the organization will have the resources 
needed to complete the monitoring and training. In United 
States V. Cenvill Illinois Corp.?^ for example, a familial status 
case filed by the Department, Justice negotiated a settlement 
that required the defendant to pay a private Illinois fair 
housing organization $51,000 over a period of five years to 
compensate the organization for training and mcMiitoring of 
the defendants* employees. 

Even where money for training has not been included in 
the settlement, the Department has had some success in 
winning monetary damages for private fair housing organiza- 
tions. In CenvilU the settlement included $25,000 in monetary 
damages for the fair housing organization in addition to the 
payments discussed above for training. In United States v. La 
Fonge Association^ and United States v. Durham Woods 
Associates?^ two familial status cases filed by the Department 
of Juiitice in New Jersey, DOJ won consent decrees requiring 
the defendants to pay imvatc fair housing oiganizations 
$50,000 in monetary damages.^ 



4. PROMPT JUDIQAL ACTION 

Fourth, Justice q)pears to have placed a priority on 
pursuing prompt judicial action in emcA^gency situations. In 
tiKJ first year after passage of the Fair Housing Amendments 
Act, Justice initiated eight cases seeking prompt judicial 
actiwi on behalf of HUD complainants, and won relief in ail 
eight cases.^ A good example of the relief won by the 
Department in these cases is demonstrated by an Illirwis case, 
United States v. Tadesusz Bobak,^ where the Department 
obtained an injunction prohibiting the defendant from renting 
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the apartment sought by the complaining family to anyone 
other than the complainants until it could be determined 
whether the fair housing laws had been violated 

This development is important, for it suggests that 
emeigency relief may finally become quickly and easily 
available in garden variety cases. Until now, most complain- 
ants have simply not had access to legal resources fast 
enough to prevent an eviction or to prevent the house or 
apartment that they sought firom being sold to an innocent 
third party pending the outcome of the suit. 

Surprisingly, over the course of the last year the Depart- 
ment has not filed any new prompt judicial action cases. This 
development is not directly attributable to the Department, for 
DOJ is dependent on HUD to refer complaints for pnwnpt 
judicial action. Precisely where the problem lies is not clear. 
Justice, however, should make every effort to encourage 
HUD and DOJ offices around the country to identiiy 
emeigency cases and refer tbcm immediately to the Depart- 
ment for prompt judicial action. 



5. REFERRAL CASES 

Although all of the developments associated with DOJ 's 
new case filings discussed in Part III (C)(l-4) above have 
done much to piXMnole a general warming of relations 
between the Department of Justice and private fair housing 
oiganizations and civil rights advocacy groups, DOJ has 
fallen somewhat short in its stated commitment to review 
cases referred by the private sector for possible Department 
intervention. 

Some potentially precedent-setting private cases have been 
referred to DOJ for review in the hope that the Department 
will intervene in support of the private plaintiff. In certain 
instances these referrals have languished. Justice does not yet 
seem to have a mechanism in place to handle these referrals 
in an efficient manner, or to track their progress through the 
Dq)artment so that private parties can be kept infomied of 
the j- status. Curiously, for all the enthusiasm with which DOJ 
has aggressively pursued a new docki i of largely garden 
variety cases, in recent months the Dep^iment has not been 
quite as quick to jump ir.io important, complex pieces of 
litigation refeired fiom the outside. 

To be fair, part of the problem may lie with lack of 
staffing. At present, Housing and Civil Enforcement operates 
with a staff of approximately thirty-three. The Department 
requested funding for approximately forty additional staff 
positions from Cwigress for the next fiscal year, but has 
received authorization for only a fraction of the ftinding 
sought. With the docket increasing at a prodigious rate and 
election cases from HUD on the rise, it may not be realistic to 
expect Justice to intervene in a significant number of 
additional complex cases refeired by private oiganizations. 

At a minimum, however, the Dep^tment should devise a 
tracking system for private referrals so that private parties and 
organizations can quickly and easily find out about the status 
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of their referrals. DOJ maintains exactly such a tracking 
system for the land-use and zoning cases HUD refers to it 
pursuant to Section 3610(gX2)(C) of the new Act Since the 
new Act became efifective, Justice has received forty-eight 
land-use or zoning referrals, and has conscientiously piovidcd 
the Office of General Counsel with regular rcpcxts on the 
status of each of these cases. Implementing a similar syslcr i 
for private referrals should not be burdensome and would 
encourage iMivate organizations to woric more closely with 
the Department 

D. APPROACH TOWARD 

DISCRIMINATORY EFFECT THEORY 

Consistent with Uie Reagan A(^iiinistration*s general 
hostility toward disparate impact theory, die Civil Rights 
Division took die position during die Reagan years that it 
would not rely on evidence of disaiminatory effect in Tide 
Vin cases. That policy resulted in die fding of a brief by die 
Dq)artmcnt widi die U.S. Supzieme Court in June of 1988 
asking die Couit to review die question of whedier disparate 
impact theory could be relied on in a fair housing case.'' The 
Dq)artment*s request was denied, and die Court has to date 
still not addressed the issue. 

Aldiough the resolution of diis issue has enormous 
ramifications for Tide VIE enfoicemenl, two years into die 
Bush /vdministration it is still not clear what position die 
Bush Justice Department will take toward die application of 
disparate impact theory in Tide VIII cases. The Assistant 
AUomey General for Civil Rights. John R. Dunne, has stated 
publicly to private fair housing advocates that die Dcparunent 
is currendy reviewing die question. 

Widi die disparate impact issue officially under review, die 
Housing and Civil Enforcement Section has, for die most 
part, successfully managed to dodge die question. The 
Dq)artment has yet to bring a suit diat would require tackling 
die problem head-on. One recent case, however, suggests dial 
die Housing and Civil Enf(xcement section may be moving 
slowly toward acceptance of an effects test 

In United States v. Schuylkill Township,^ die Deparuncnt 
brought suit to challenge a zoning ordinance diat it ai^gucd 
had been amended in a manner diat discriminated on die basis 
of handicap in violation of Tide VIII. On cross motions for 
summary judgment, DOJ argued diat handicapped persons 
were die only group disadvantaged by die (xdinance^s 
definition of "family." The court ruled, based on diis argu- 
ment, diat aldiough die zoning law as amended had not been 
enacted widi an intent to discriminate, it clearly had a 
discriminatory effect on mentally handicapped pcv'^as. 
Accordingly, die court found diat die zoning law violated 
Tide Vni despite DOJ's failure to establish discriminatory 
intent 

Whedier die Department was dCvSirous of winning a 
decision on these grounds is unclear. One can hardly laud die 
Department for failing to appeal a case diat it has won, but it 
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remains noteworthy diat Justice has apparendy decided not to 
take issue widi die court's ruling. 

It is also noteworthy diat DOJ lias taken die position in 
other systemic cases — not necessarily involving di^arate 
impact dieory — diat die definition of '"pattern or practice" 
will be satisBed by die existence of ''more dian one isolated 
instance of discrimination."^ This is a significant develop- 
ment diat fiees Justice to invoke its Section 3614 jurisdiction 
to initiate pattern or practice suits in a wide range of factual 
situations. 

E. RACE-CONSCIOUS PROGRAMS 
DESIGNED TO FOSTER INTEGRATION 

The Reagan Administration's well-publicized hostility 
toward race-conscious programs designed to maintain or 
foster integrated housing has been dioroiighly discussed 
elsewhere and need not be repealed hm?^ Whedier die Bush 
Housing and CivU Enforcement Section will adopt die 
Reagan policy on race-conscious integration programs is 
unclear. As widi die Department's approach to di^arate 
impact dieory, fair housing advocates are still waiting for die 
odier shoe to drop. 

The answer may be some time in coming. Two of die dircc 
major cases brought by die Reagan Justice Department bo 
challenge die use of race-conscious programs, United States 
V. Charlottesville Redevelopment & Housing Authority and 
United States v. Starrett City Associates.^^ have run dieir 
course in die courts and will not require further prosecution 
by die current Administration. The only remaining case, 
United States v. Atrium Village Assoc.^^ was rccendy setded. 

The A/num Village setdement, however, requires brief 
mention, for die terms reflect die Bush Housing Section's 
sensitivity to die controversy raised by die Reagan 
Administration's opposition to race-conscious integration 
progranis. 

In 1987 DOJ fded suit against Atrium Village, a Chicago 
housing development, alleging diat the develc^ent's use of 
racial quotas to maintain an integrated project violated Tide 
Vin. The Village did not deny diat it used race as a factor to 
select tenants after die project (^ned in 1978, but contended 
that racial quotas were no longer in use because die racial 
composition of die tenants had stabilized 

In February of 1990 die Justice Department entered into a 
seulement widi Atrium Village diat was identical in all 
respects to a setdcment proposal offered to die Justice 
Dqparunetit by Atrium Village attorneys before the suit was 
filed The setdement requires die Village, which no longer 
relies on racial quotas, to adhere to a racially neutral tenant 
selection policy. If die Village wishes to change die policy, it 
must £q[)ply to die Justice Department for approval. If die 
proposed change cannot be worked out to die satisfaction of 
die parties, die setdement preserves die Department's right to 
challenge die Village's proposed tenant selection procedure in 
federal court 
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In effect, the settlement merely leaves for anothei- day the 
controversial question of whether race-conscious programs 
designed to foster integration in housing are consistent with 
the intent and putpose of Title Vm. The agreement effec- 
tively allows a difficult political issue to be placed on the 
back burner for the indefmite future. 

While the setdement surely rqpresents anything but an 
outright repudiation of the prior administration's policy on 
race-conscious programs, the Department should be credited, 
at a minimum, with recognizing the folly of wasting addi- 
tional resources pursuing the Atrium Village litigation. 

F. CRIMINAL CASES 

To date the Bush Justice Department has aggressively 
prosecuted cases involving criminal violations of the Fair 
Housing Amendments Act Twenty-nine new criminal cases 
were filed in 1989 alone alleging interference with individu- 
als' rights under the Fair Housing Act Of the twenty-two 
cases that were resolved during 1989, all resulted in convic- 
tions. Defendants received prison sentences ranging bom six 
months to five years.'"* 

In April of 1990 the Justice Department urged Congress to 
increase the penalty for certain types of interference with 
rights protected under the new Fair Housing Act Under the 
Department's proposal, interference or intimidation involving 
uie use of fire or firearms would constitute a felony if it 
caused more than $100 Li prqjerty damage. The maximum 
pervilty would rise firoTii a $1,000 fine and one year in prison, 
to a $250,000 fine and five years in prison. At present, 
interference and intimidation re sulting only in property 
damage are misdemeanors."" 



IV. Conclusion and 
Recommendations 

The fust two years of the Bush Administration have 
witnessed a renewed commitment to fair housing enforce- 
ment It is clear that this Aiministration, at least with respect 
to issues of fair housing, has determined to part company 
with Reagan policies. hiiUal indications suggest that both the 
Dqjartment of Justice and HUD intend to take their responsi- 
bilities under the Fair Housing Amendments Act seriously. 

While concrete steps have been taken in the right direction 
in a number of areas, and while there are encouraging signs in 
a number of other areas, much remains to be done. Troubling 
issues sit unresolved, and it is mese issues, ultimately, upon 
which a final assessment of the Bush Administration's 
housing enforcement efforts will rest 

If federal fair housing enforcement is to be both elTeciive 
and successful, additional steps need to be taken prompdy at 
the highest levels of the Justice Department and at HUD. 
The most important of these steps include the following: 



(1) HUD should move quickly to identify the areas of the 
investigative and reasonable cause process where delays arc 
occurring, and channel additional resources to eliminate the 
growuip backlog of ur.j^iocessed complaints. At the same 
time, HUD should redouble its education and outreach efforts 
to ensure that potential victims are aware of the new protec- 
tions and remedies afforded by tlie Fair Housing Amend- 
ments Act, and know how and where to file a complaint 

(2) HUD must renew its efforts to encourage state and 
local governments to seek certification as substantial equiva- 
lents. HUD should provide basic guidance to states and 
localities so that they will know precisely what provisions to 
include in their local laws to win certification. 

(3) HUD should instruct its staff to push for higher 
monetary settlements in their conciliations, and should 
continue to press administrative law judges to follow Judge 
Heifetz's example and order larger compensatory damage 
awards and civil penalties. It is the size of the award, more 
than any other factor, that will ultimately woric to deter future 
wrongdoing. 

(4) HUD should move prompdy to mcke its power to 
self-initiate cases in areas that are under- litigated, such as 
di;>criminatory adverdsing and lenduig. 

(5) Although HUD has completed Uic collection of data 
about its own complaints and jMDgram applicants and 
beneficiaries, HUD should now place a priority on complet- 
ing the type of national study contemplated in Section 
"A)8(eXl) of the Fair Housing Amendments Act 

(6) The Administration should place a priority on winning 
Congressional auUiorization for a significant increase in 
DOJ's Housing Section staff. Continued expansion of the 
Department's housing case load cannot be accommodated by 
the current staff and the resources available to them. 

(7) The Deparunent of Justice should place a iMiority on 
identifying, investigating, and intervening in new and 
complex cases raising "cutting edge" issues that have been 
referred by private fair housing organizations. Aldiough 
Justice must be credited for the aggressive expansion of its 
docket to date, given the increase in the number of "garden 
variety" cases it must be careful not to lose sight of the more 
complex pattern and practice cases that have traditionally 
bc<!n its trademark. Discriminatory advertising, complex race- 
ba ed class actions, and mortgage and insurance redlining are 
but a few of the areas where the Department must begin to 
reassert its leadership role. 

(8) The Etepartment of Justice must devise a tracking 
system so that private parties and fair housing oiganizaUons 
can be kept apprisai of where referral cases arc at any given 
time in the DOJ review process. 

(9) The Department of Justice should directly addrcss the 
question of disparate impact theory and its applicability to 
Title vm, and expressly rescind the Reagan administration's 
policy of reftising to file cases based on evidence of discrimi- 
natory effect 

(10) The Department of Justice should continue to push 
for Iiigher settlement awards, and follow the example it has 
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set in Southern Management by taking nwrc cases to trial. 
Although it has improved on this point, tlie Departmeat still 
has a tendency to overvalue settlement as a means of 
resolving liti^on. 

(11) HUD and the Depaivment of Justice should make 
every effort to ensure the prompt passage of legislation 
currently pending before Congress that would authorize DOJ 



to contract with private fair housing organizations to conduct 
fair housing testing in DOJ cases. 

(12) HUD and the Dqnrtxnent of Justice should wc^ 
tog^er to locate and identify complainants or potential 
complainants in need of prompt judicial action, and should 
make every effort to see that those cases are filed and 
prosecuted in a timely manner. 
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Chapter XIV 

Federal Enforcement of the Fair Lending, 
Equal Credit Opportunity, and Community 
Reinvestment Laws: 1989-1990 

bySteplienM. Dane 



I. Introduction 

In its report One Nation, Indivisible, the Citizens' Com- 
mission on Civil Rights made a number of recommendations 
to improve the federal government's statutory, regulatory, and 
enforcement efforts to eliminate discriminatwy lending 
practices.' 

The first and principal recommendation wai: for Congress 
to simpliiy the statutory maze that cunrently exists with 
respect to dL<K:rimination in the financing of housing by 
amalgamating into (Hie statute all of the best features of the 
Equal Credit Opportunity Act, the Home Mortgage Disclo- 
sure Act, the Community Reinvestment Act, the financing 
section of the Fair Housing Act, and related provisions from 
other laws and executive orders. As part of th^s idea the 
Commission proposed that all regulatwy and enforcement 
authority be placed in one federal agency^ preferably the 
Department of Housing and Urban Development 

Acknowledging that statutory simplification is perceived 
as a radical pqx)sal, the Commission offered some alterna- 
tive suggestions to address the mortgage landing discrimina- 
tion crisis. They included both expending statutory coverage 
and improving enforcement 



A. THE EXPANSION OF STATUTORY 
COVERAGES 

The Cbmmission suggested that the Fair Housing Act 
(Title y ni) be amended to make clear that discriminatory 
marketing efforts of a lender are violations of the Act, and to 
clarify that discriminatwy practices by private mwtgagc and 
homeowners insurers are intended to be prohibited by the 
Act 

The Commission recommended that the Home Mortgage 
Disclosure Act (HMDA) be amended to include non- 
depository institutions (such as mortgage companies not 
affiliated with savings and loans or banks), and that HMDA 
be expanded to require covered lenders to collect and report 
applications data 



The Commission pressed that the Community Reinvest- 
ment Art (CRA) be expanded to apply to non-<iepository 
institutions (such as mortgage ccxnpanies), and that additional 
CRA enf(xcement mechanisms be made available to commu- 
nity interest groups and private citizens. The Cbmmission 
also suggested that th(^ CRA be amended to prohibit any 
residential mortgage loan underwriting policy, pricing policy, 
or product that has a disparate impact on tow income 
applicants. 



B. THE REFINEMENT OF ENFORCEMENT 
AUTHORITY AND THE IMPROVEMENT 
OF REGULATIONS 

Focusing on the institutional constraints imposed upon the 
Department of Justice (DOJ), the Commission recommended 
that the Department be permitted to increase the amount of 
staff dedicated to equal credit issues, and that a separate credit 
sub-section of the Housing and Civil Enforcement Section 
handle only credit-related matters. The Commission also 
proposed that the Department actively use the investigative 
tools used by private fair lending advocates to identify 
lending disoimination, includi^ig the collection and analysis 
of lending data and the use of testing. 

The Department of Hoasing and Urban Development 
(HUD) was encouraged by the Commission to increase its 
enfon^ent efforts in the area of residential finance discrimi- 
nation, and to draw upon and improve regulations promul- 
gated by the federal financial supervisory agencies under the 
authority of Title Vm, ECOA, HMDA, and CRA. 

The Commission's RqxM contained a number of recom- 
mendations to prompt the federal financial supervisory 
agencies ~ the Ojniptroller of the Currency, the Office of 
Thrift Supervision (fomieriy the Federal Home Loan Bank 
Board), the Ftederal Deposit Insurance Corporation, and the 
Federal Reserve Board — to improve their enforcement 
performance, including: 

—updating regulations; 

—revising and improving the CRA ratings system; 
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— ^iinproving the CRA examination process; 
— improving the CRA protest procedures; 
— using ^'testers** to monitor compliance with all appli- 
cable laws; 

—improving data collection and data analysis procedures; 
— establishing advisory boards similar to the Citizens 
Advisory Council used by the Federal Reserve Board. 



II. Federal Enforcement Efforts: 
1989-1990 

When it issued its Report in 1989 the Citizens' Commis- 
sion identified evidence indicating that discrimination in 
residential financing transactions remains a serious problem 
in this country.^ New reports and studies confirming the 
existence of serious inequities in conventional residential 
financing based on race and location continue to be pub- 
lished.^ During the past year Congress, the Dq)artment of 
Justice, and HUD have begun to respond vigwously to the 
issue. The federal financial supervisory agencies have 
responded as well, but only cautiously and then OTly in 
response to pressure received from Congress. 

A. LEGISLATIVE AND CONGRESSIONAL 
INITIATIVES 

The passage in 1989 of the Fmancial Institutions Reform, 
Recovery, and Enforcement Act (FIRREA) had a profound 
impact not only on the overall regulation of tlie savings and 
loan industry, but also on the statutory and regulatory provi- 
sions relating to mortgage lending discriminaticHi enforcement. 
The primary purposes of FIRREA were to provide the fiinding 
necessary to "bail out" failed thrifts and to impose strict 
regulations and penalties to prevent the crisis that visited the 
savings and loan industry during the 1980s. As part of the 
legislative process a number of provisions were added to the 
final bill that should help to identify and eliminate mortgage 
lending discrimination. 

First, § 1 211 of FIRREA amended the Home Mortgage 
Disclosure Act by, among otiier things, including non- 
depository institutions witiiin die scope of its coverage and by 
requiring lenders to compile and report applications data.^ 
These were improvements recommended by die Citizens* 
Commission in its Report. Section 1211 also exj^nded the 
reporting requirements for purchased loans (as distinguished 
from originated loans), and required die Federal Reserve 
Board, in cooperation wiUi oUier appropriate regulators, to 
develop new regulations prescribing die format and procedures 
for disclosing data to the public. 

Second, §121 2 of FIRREA amended the Community 
Reinvestment Act by requiring certain portions of CRA 
evaluations to be made public.^ The public disclosure of CRA 
ratings was one of the suggestions made by die Citizens* 
Commission in One Nation, Indivisible. 



Third, § 1220 of FIRREA required each of die federal 
financial regulatory agencies and HUD to submit reports on 
die extent of discriminatory lending practices and to make 
recommendations for appropriate measures to assure non- 
discriminatory lending practices.^ TTiis provision had die 
potential for augmenting the wealdi of data published by die 
private sector indicating the scope and extent of mortgage 
lending discrimination among regulated institutions. 

In addition to FIRREA, Congress has increased its attention 
to residential mortgage lending discrimination issues. October 
24, 1989, the Subcommittee on Consumer and ReguIat(My 
AfTairs of die Senate Committee on Banking, Housing and 
Urb^ Affairs conducted hearings on discrimination in home 
mortgage lending. At diose hearings die subcommittee called 
on HUD and die financial regulatory agencies to submit dieir 
reports as required by §1220 of FIRREA, and requested die 
input of civil rights advocates on die issue. December 19, 1989 
die Subcommittee on General Oversight and Investigations of 
die House Committee on Banking, Fmance and Urban Affairs 
conducted a field hearing in Jamaica, New York on discrimina- 
tory lending practices. May 16, 1990, the Subcommittee on 
Consumer and Regulatory Affairs of the Senate Banking 
Committee conducted a follow -up hearing on mortgage 
lending discrinunation issues, again seeking input from HUD, 
die financial regulatory agencies, and civil rights advocates. 

A new bill proposed in die Senate by Senator Alan J. Dixon 
would amend die Equal Credi Opportunity Act to require 
mortgage lenders to furnish to s^plicants a copy of any 
appraisal used in connection with an application for a loan diat 
is or will be secured by a lien on residential real property. The 
bill calls upon each appropriate federal banking agency to 
establish '^consumer divisions.** These departments are to 
conduct separate consumer examinations to determine die 
extent to which lenders are in compliance widi all applicable 
laws and regulations relating to consumer protection and 
community reinvestment laws. The bill v ould also amend 
HMDA by eliminating any total asset exemption for non- 
depository institutions, and requiring financial regulatory 
agencies to refer pattem-and-practice cases under die Equal 
Credit Opportunity Act to dw Justice Dq)artment. The bill 
failed to clear a House-Senate conference committee before 
die 1990 legislative session ended, but is expected to be 
introduced again in 1991. 

Anodier bill, die Department of Justice Fair Housing 
Testing Act of 1989 (S 1810), would establish a pilot testing 
program for use by the Department of Justice. The bill 
provides funding for DOJ to conduct its own fair housing tests, 
including tests of lending discrimination, or to outsource such 
tests. The bill is currendy pending before die Senate Judiciary 
Committee. 

B. DEPARTMENT OF JUSTICE 

Since the appointment in die summer of 1988 of Paul 
Hancock as die new Chief of die Housing and Civil Enforce- 
ment Section of die Department's Civil Rights Division, DOJ's 
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enforcement efforts in the aedit discrimination area have 
increased significantly, and the sophisdcadon of the 
department's staflF in mortgage lending discrimination matters 
has become apparent. In 1989 the Department filed two suits 
alleging violations of die Equal Credit Opportunity Act,^ and 
filed an amicus brief in favor of die plaintiff's position in a 
challenge under die Fair Housing Act to alleged discrimination 
by a private mortgage insurer." This is die fu*st amicus brief die 
Department has fded in a private credit discrimination case 
since December, 1980.' In 1990 die Department fded anodicr 
ECOA suit and two amicus briefs in private lawsuits involving 
claims of discrimination by homeowners insurers." 

The Department has also substantially increased its 
connections widi fair housing advocates involved in mortgage 
lending discrimination issues, and has provided training and 
technical assistance to dicm upon request It has begun to meet 
widi HUD and die federal financial regulatwy agencies to 
discuss mortgage lending discrimination issues. 

The Department has decided to utilize sophisticated 
statistical analysis of mortgage lending data, a significant 
change from its earlier position." It has hired its own statisti- 
cian to assist in ttiis effort. The Housing and Civil Enforce- 
ment Section has informally assigned certain of its lawyers to 
focus specifically on equal credit problems, dius taking 
advantage of some degree of specialization and efficiency. 
These improvements are consistent widi recommendations 
made by die Citizens' Commission in its earlier Report.'* 

The clearest example of die Department's comnutment to 
tackling die mongage lending discrimination problem is its 
initiation of a teoad investigation into allegations of discrimi- 
nation by mortgage lenders in AUanta» Georgia Prompted by 
die Atlanta Journal-Constitution's investigative series, *TTie 
Color of Money/' which found large disparities in llie amount 
of mortgage loans granted to similarly situated white and 
minority neighborhoods in die AUanta metropolitan area, die 
Department collected statistical data and odier information 
from all 64 banks and savings and loan associations in die 
area. Probably die largest investigation die Department has 
ever made of die lending industry, it has necessarily required 
die investment of an enormous amount of time, energy, and 
staff. Regardless of die results of die investigation, which is 
still pending, die Department has made clear to die civil rights 
and lending communities diat it is serious about ferreting out 
any vestige of mortgage lending discrimination and will spare 
no effort to do so. 

Aldiough its interest and focus has imp-ovcd dramatically 
in die last two years, die Department remains hampered by 
many of die same obstacles identified by die Citizens' 
Conunission in its initial rep(Ml.'^ It has received only one 
referral of alleged credit discrimination from die odier federal 
agencies charged widi equal credit enforcement audiority. 
Aldiough the Housing and Civil Enforcement section has been 
able to increase its staff slighUy, it still needs a substantial 
increase in perscnnel in order to investigate adequately all 
equal credit allegations in a timely manner. Because diese are 
matters Uiat are beyond die ability of die Department itself to 
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control. Congress must take die steps necessary to effea such 
improvements. 

C. HUD ENFORCEMENT EFFORTS 

Before die Fair Housing Amendments Act of 1988 die 
Department of Housing and Urban Development had litde 
meaningful audiority to address allegations of mortgage 
lending discrimination. HUD had never been a significant 
player in die enforcement of eqiud lending and community 
reinvestment laws, even Tide Vni." 

Since die implementation of die Act, however, HUD has 
demonstrated a strong interest in residential mortgage lending 
discrimination issues. For example, it has publicly admitted its 
prior failure to meet its respwisibility under HMDA to disclose 
FHA lending data, and has renewed its efforts to fulfill diat 
responsibility" HUD's Office of Fair Housing and Equal 
Opportunity has heavily emphasized mortgage lending 
discrimmation issues in at least sane of its Fair Housing 
AssistaiK^e Program (FHAP) trainuig c(Mifercnces." Under its 
Fair Housing Initiatives Program (FHff), HUD has provided 
direct funding to private fair housing groups for die purpose of 
conducting mwtgage lending investigations and testing." It has 
begun to wwk widi die federal financial regulatory agencies 
and die Federal Financial Instittitions Fjcaminatiai Council 
(FFEEQ. It has initiated internal inprovements diat will focus 
on die mortgage lending discrimination problan, which 
previously had received litde, if any, attention." 

HUD's professed dedication to die mortgage lending 
problem is encouraging, but it could do much more. Those 
regulations it promulgated under die Fair Housing Amend- 
ments Act of 1988 diat relate specifically to discriminatory 
financing transactions are not helpful." HUD could have made 
a significant contribution to die interpretation of Tide VIII's 
prohibition against discrimination of die financing of housing if 
diese regulations had been more comprehensive and detailed.^^ 
In die regulations HUD has at least now acknowledged diat 
discrinunatory insurance practices are prohibited by Tide 
Vin," but bodi lenders and fair housing advocates need more 
specific guidance from it widi respect to what types of 
activities it cwisiders to be violative of die Act.^ 

HUD needs to aganizc and train a special systemic unit 
widi jurisdiction nationally to focus exclusively on mortgage 
lending related charges of discrimination. The identification of 
individual instances of mortgage lending discrimination is 
difficult even by diose widi substantial experience in die field. 
Indeed, die federal financial regulatory agencies have been 
unable to identify it for years, despite die substantial statistical 
evidence suggesting its presence. A lending discrimination 
"S.W.A.T. team" should possess die necessary financial and 
analytical expertise on mortgage lending discrimination issues 
diat die normal HUD investigator may lack.^ 

HUD could also contribute significandy to die elimination 
of mortgage lending discrimination by contracting widi private 
fair lending advocates to perform activities diai HUD itself 
may not be able to do. For example, testing has been an 
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extremely effective investigative tool for private fair housing 
organizations throughout the country, yet it is often impracti- 
cable for HUD employees to do so. HUD could develop a 
major mortgage lending testing initiative by caitracting with 
local fair housing organizations and public agencies to test for 
discrimination in this ficld.^ This and other enforcement tools 
(e.g., training, the publication of brochures and handbooks) can 
perhaps be performed more efficiently if HUD sub-contracts 
for such work. 

D. FINANCIAL REGULATORY AGENCIES 

The federal financial supervisory agencies — the 
Comptroller of the Currency, the Office of Thrift Supervi- 
sion, the Federal Deposit Insurance Corporaticm, and the 
Federal Reserve Board — have also made attempts to 
modify their enforcement of the equal credit and community 
reinvestment laws. In contrast to the Department of Justice 
and HUD, however, the agencies' efforts have largely been 
forced in response to FIRREA and intense congressional 
scrutiny. 

1. FIRREA SECTION 1220 REPORTS 

Section 1220 of FIRREA compelled the financial 
regulatory agencies to report their findings on the extent of 
discriminatory lending practices by lenders subject to their 
regulation and to make recommendadons for ai^ropriate 
measures to assure nondiscriminatory lending practices. In 
October, 1989 the agencies submitted those reports to the 
Subcommittee on Consumer and Regulatory Affairs of the 
Senate Committee on Banking, Housing and Urban Af- 
fairs." 

Tlie reports were, for the most part, cursory and uninfor- 
madve. Very little statistical data was presented, and few 
recommendations were made. None of the agencies took a 
position on whether any mortgage lending discrimination 
problem exists. As they have in the past," the agencies 
claimed to have no evidence of "intentional" lending 
discrimination activity. ITiey claimed not to have sufficient 
data of their own on which to draw any conclusions or make 
any recommendadons," and generally ignored the many 
private studies conducted using publicly available data*" 

2. HMDA DATA DISCLOSURE 

Section 1211 of FIRREA commanded the Federal 
Reserve Board, in cooperaUon with other appropriate 
regulators, to develop regulations prescribing the format and 
procedures for disclosing HMDA data to the public. The Fed 
did so in December 1989.^' Those regulaUcms, however, 
excluded all but a small percentage of mortgage companies 
from having to report their mortgage loan HMDA data. 
Aldiough claiming to be merely interpreting statutory 
language ccmceming exemptions from coverage, civil rights 
advocates charged that the regulations were overly restric- 
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tive and inconsistent with the purpose of FIRREA.^ 
Moreover, the regulatory agencies initially stated their intent 
not to make any information contained on lenders' Loan 
Application Registers available to the public. They backed 
off from that stand only in the face of pressure fircMn commu- 
nity groups and Congress. Even so, the regulator continue 
to refuse to release certain information contained in the 
registers that is critical to the detection of mortgage lending 
discriminatioa^^ The agencies' data disclosure policies thus 
suggest a constrained, rather than a vigorous, philosophy 
toward the identification and elimination of mortgage 
lending discrimination practices, 

3. OTHER ENFORCEMENT EFFORTS 

In March 1989 all four agencies issued a joint CRA 
Policy Statement explaining how the CRA performance of 
deposit^ instituticHis would be analyzed in the future. The 
Statement came on the heels of intense congressional 
scrutiny of the agencies' CRA enforcement effwts.^ 

The Statement shows promise in a number of respects. It 
requires regulated financial institutions to have met their 
CRA obligations befcve submitting applications fcx* regula- 
tory approval. In the past lenders with a poor CRA record 
were nevertheless permitted to proceed with plans requiring 
agency sq^roval on Uie ccmdition that they tal^e steps in the 
future to improve Uieir CRA perfwrnance. It expands what 
kind of informaticHi must be contained in a lender's CRA 
statement, and suggests that lenders must be able to docu- 
ment tiieir CRA performance in order to receive favorable 
determinations from the agencies. Unfortunately die Policy 
Statement did not improve the CRA protest procedure, and 
what modifications were made to the jM^ocess tended to more 
restrictive of the ability for community groups to provide 
inpuL^^ 

The agencies have identified a number of new initiatives 
that they intend to implement as a consequence of FIRREA. 
For example, the Office of Thrift Supervision has refined its 
examination system by establishing a specialized compli- 
ance examination program focusing specifically on con- 
sumer {X'otection and public interest laws and regulations, 
including those related to fair lending. The FDIC has also 
established a new ccHisomer compliance examination 
program with specialized consumer compliance examiners 
who have career paths distinct from safety and soundness 
examiners. These modifications to the examinations process 
are consistent with d>e Citizens' Commission recommenda- 
tions.^ Assuming that the examiners involved in the 
program have the expertise and training to identify discrimi- 
natory mortgage lending bdiavior, this should improve these 
agencies' attention to civil rights compliance and bring some 
balance to their traditional overemphasis on safety and 
soundness ccmcems* 

For the first time the OTS has actually used the volumi- 
nous data it has collected over the past ^^ecade by examining 
it in selected metropolitan areas arid conducting special 
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nondiscrimination examinations of those regulated institu- 
tions whose statistics manifested unusually laige differences 
between rejection rates fw black and white ^plicants.^^ This 
is a positive improvement fr(Mn the fonner Federal Home 
Loan Bank Board's p^tice of collecting the data but then 
igncMing il The OTS has also identified certain underwn*. ig 
and pricing practices that it believes could, in certain 
circumstances, produce discriminatory efTects. It would be 
helpful if the OTS added these observations to its non- 
discrimination regulations,^ 

The FFIEC Consumer Compliance Task Force, in which 
all of the financial supervisory agencies participate, is 
studying four projects ostensibly designed to enhance 
enforcement of the fair lending and conununity reinvestment 
laws. Proposals to (1) produce an executive sununary of 
HMDA data comparing each individual financial 
institution's loan distribution to that of its peers in the 
communities in which it does business,^ (2) share among 
the agencies information obtained from community and 
consumer groups \ j agency examiners, (3) develop an 
informatimal pamphlet for financial institutions and 
consumers, and (4) encourage participation in mortgage 
review boards^ are all under consideraticm by the Task 
Force. Unfortunately, the FFIEC Task Force also considered, 
but rejected, a proposal to conduct pre-application testing.^ 
This is unfortunate since testing has long been recognized as 
one of the most effective tools for identifying fair housing 
violations.^' 

Most of the agencies have also increased their emphasis 
in training on lending and consumer compliance issues. 
Although this is promising since it suggests a i^ewed 
interest in the area, only time will tell whether the interest 
will remain high and whether the training will have any 
effect on agency enforcement of the equal credit and 
community reinvestment laws.^ 

Many of the Citizens' Commission suggestions for 
improvement in the regulatory performance of the financial 
supervisory agencies have been implemented, at least to 
some degree. Fot example, regulations relating to CRA and 
HMDA have been modified and updated, the CRA ratings 
system has been revised to some extent,^^ and data collection 
and review procedures have been modified^ But these 
reforms were essentially mandated by FIRREA, and cannot 
be said to have been selif-initiated by the agencies.*^ The 
agencies have not taken other steps that were suggested by 
the Citizens' Commission in its initial Repot and which 
could promote the elimination of whatever mortgage lending 
discrimination problems still exist Fot example, it has 
already been noted that the agencies have apparently 
rejected the use of testers to monitor compliance with the 
fair lending laws. The Federal Reserve Board continues to 
be the only federal financial supervisory agency that utilizes 
a citizens advisory board. The CRA protest procedures need 
to be reexamined and expanded, not constricted. Other 
suggestions made by the Commission in its initial report are 
still valid and should be implemented.^ 



III. Recommendations 

As noted throughout the preceding discussion, many of the 
original recommendations made by the Citizens' Commission 
to improve the federal government's enfcxcement of the fair 
lending, equal credit qqxMtunity, and community reinvest- 
ment laws have been implemented in one form another. 
The enactment of certain provisi(His of FIRREA, the Depart- 
ment of Justice's use of statistical analytical tools and its 
infmnal division of labor on molgage credit issues, and the 
federal financial agencies' proposed modifications to their 
examination and data collection processes implemented many 
of the recommendations made by the Citizens' C(Mnmission 
in its earlier repot Only the passage of time will reveal 
whether these improvements are going to have any impact on 
the equitable distribution of conventicHial mcMgage credit 
throughout the country, particularly in large metropolitan 
areas. 

A number of the Commission's (Higinal rec(NTimendations 
have not yet been adopted, however, and still remain viable. 
They are set fwth below: 



1. SIMPLinCATION OF THE STATUTORY 
FRAMEWORK AND PLACEMENT OF 
ENFORCEMENT AUTHORITY IN ONE 
FEDERAL AGENCY 

The statutwy scheme assembled by Congress over the past 
20 years remains extremely confusing and needs simplifica- 
tion. The Cornmission reiterates its suggestion that Congress 
enact legislation that amalgamates into one statute relating 
solely to discrimination in the financing of housing all of the 
best features of the Equal Credit Opportunity Act, the Home 
Mortgage Disclosure Act, the Community Reinvestment Act, 
the financing section of Fair Ifousing Act, and related 
provisions finom other laws and executive orders. The 
Commission also reiterates its initial suggestion that regula- 
t(»y and enforcement authority be placed in one federal 
agency (in addition to the Department of Justice), preferably 
the Dq)artment of Housing and Urban Development 

2. STATUTORY EXPANSION 

The Fair Housing Aa should be amended to clarify to 
what extent lender^s have an afifirmative obligation to market 
their residential real estate related products minorities and 
minority neighborhoods, and to clarify the extent to which 
discriminatory practices of private mortgage and homeown- 
ers insurers are within the scope of the Act Without further 
guidance from Congress on these issues, litigation will be 
necessary and the courts will have to struggle with difficult 
issues of statutory interpretation. It would be much mwe 
effii ient for Congress to address these issues right up front 

The CRA protest procedure must be codified. The 
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regulatOTy agencies, who adopted the procedure, have 
narrowed rather than expanded the availability of its use by 
fair lending advocates and community interest gfovips* In the 
absence of a C(Mnmitment from those agencies to view the 
CRA protest mechanism as an effective enfcHcemeni tool, 
Congress must take the Incentive to do so. 



3. REGULATORS AND REGULATIONS 

Now that the Department of Justice has shown renewed 
interest in mortgage lending discrimination issues, all of the 
tools necessary for it to do its job must be made available. It 
must be given adequate sul^na power under Title Vni and 
ECOA, and its budget must be increased so that it may hire a 
sufilcient number of staff to handle difficult and time- 
consuming mortgage lending discrimination cases. 

New improved regulations, preferably adopted by the 
Department of Housing and Urban Development, need to be 



IxxMnulgated on lending issues. The regulations that currently 
exist are either too vague, too general, or too outdated to be of 
much use to either lenders or civil rights advocates. 

HUD should also establish a i^ial systemic unit that 
would have nationwide jurisdiction and would devote itself 
exclusively to mortgage lending discrimination issues. 
Although not originally reommended by the Citizens' 
Commission, it is consistent with the Commission's recom- 
mendation for the internal handling of mortgage lending 
issues by the Department of Justice and HUD and has been 
suggested by other civil rights groups.^^ 

The fed^ flnancial supervisory agencies must revisit the 
consideration of the use of testers and the expansion of the 
CRA protest mechanism. Both of these tools can improve the 
agencies' perfcKmance in fulfilling their statutory obligation 
to enforce the eq^jal credit and community reinvestment laws. 
The ageiK^ies must also seriously consider following the 
example of the Federal Reserve Board in establishing and 
relying upon citizens advisory boards. 
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Chapter XV 

The New Legal Regime: 
Affirmative Action After Croson and Metro 



by Michael C. Small 



I. Introduction 

Afifinnative action continues to be a divisive social and 
political issue m our nad(Mi.' This is really nothing new 
though; it has been Jiis way ever since the issue surfaced 
nearly two decades ago. RecenUy, the debate has intensified. 

For one, renewed attention to the continued plight of the 
disproportionately black underclass has jMovoked questions 
on the utility of affirmative action: Is affirmative action 
making any in-roads towards reversing the cycle of poverty 
and alienation in which so many ate mired? How does it 
begin to deal with the alarming fact that 1 in 4 black males 
arc caught up in our criminal justice system? Wthin the 
minority community itself, the debate has been vociferous. 
Shelby Steele is now a celebrity, and regularlv turns up on 
talk shows challenging the prevailing left-Uberal wisdom on 
affirmative action.' And the concept of schools for "blacks 
only" is derided by some as race-consciousness gone mad.* 

The Bush Administration has fueled the fires of the debate 
— some would say disengeously or even shamelessly. First, 
there was the highly publicized veto of the 1990 Civil Rights 
Act— which the President labeled a "quota bUl" and claimed 
would lead to rampant affirmative action in the workplace. 
Then came the flap over minority targeted scholarships in 
universities receiving federal fimds. Already, pundits arc 
calling affirmative action the "Willie Horton" of the 1992 
elections, where candidates will shout "quota," and play 
racial politics in search of white votes. 

This paper is not about these poUti : questions. It is about 
the legal regime of affirmative action, which has lectaitly 
undcigone fundamental changes: In each of the past two 
terms, the Supreme Court has added its voice to tic.? caca- 
phony of debate, and issued landmark decision? tltat have 
clarified the constitutional ground rules of affirmative a<'tion 
— City of Richmond v. J A. Croson Co., 109 S. C. 706 

(1989) , and Metro Broadcasting, Inc. v.FCC, 110 S.Cl 2997 

(1990) . Those cases are the focus of this paper. In reviewing 
the cases, I do not intend to engage in polemics. Nevertheless, 
It IS unpossible to divorce constitutional law from politics. 
Indeed, it is politics that has shaped die way that the Court 
clarified the rules of affirmative action in Croson and Metro. 

The Reagan era has left its indelible mark on the law of 
affirmative action.' 

The first case, Croson, did not overturn previous rulings 



that, in certain circumstances, it is constitutional to use race- 
conscious measures as a remedy for past discrimination 
against minorities. But in Croson, an increasingly conserva- 
tive Court —which had clearly become more hostile to 
affirmative action* — severely limited those circumstances, at 
least for state and local governments. Applying new constitu- 
tional ground rules, the Court struck down (by a 6-3 vote) a 
municipal affimiative action program that, like nearly 200 
other programs of its kind throughout the country, gave 
public contracting preferences to minority-owned businesses. 
The impact of the Croson decision has been enonnous, and 
Its effects extend weU beyond the context of pubUc contract- 
mg to a host of affirmative action programs on the state and 
local level, fiom preferential hiring in police departments to 
preferential admissions in colleges. 

In the second case, Metro, the Court addressed the 
constitutionality of affirmative action pit)grams mandated by 
Congress. Finding Oie Croson ground rules inapplicable to 
such programs, the Court held that Congress has much more 
leeway to act on the basis of race to benefit minorities than do 
state and local governments. Applying these different rules, 
the Court upheld (in a 5-4 decision) tv o federal policies, 
adopted by the FCC and specificaUy authorized by Congress, 
tliat give preferences to minorities in the allocation of radio ' 
and television Ucenses. The result in Metro was perhaps the 
most surprising of the Court's 1989-90 Term. But the lasting 
significance of ihe decision remains to be seen. Fbr one, the 
FCC poUcies — at least as they were characterized by the 
FCC Itself — are not intended to remedy discrimination, but 
rather, are designed to promote a non-remedial objective: 
increasing the diversity of viewpoints in broadcasting Thus 
the exact standards that the Court wiU apply to a/edcro/ ' 
«mg<iw/progr<wi— some of which arc already under attack 
m the lower courts — are somewhat uncertain. Second, the 
Court's approval of a federal non-remedial program in Metro 
does not necessarily mean that state and local governments 
can use race for non-remedial goals as weU, for example, in 
promoting diversity among the student body in universities. 
Third, and most importantly, Metro was Justice Brennan's last 
majoniy opinion. Although David Souter intimated in his 
confinnation hearings that he would have agreed with Justice 
Brennan in Metro, no one knows how Justice Souter will rule 
on these issues. 

This paper provides an overview of the ground niles for 
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affirmative action after Croson and Metro. It begins with a 
discussion of the affirmative action programs at issue in both 
cases. It next moves to an analysis of standards of cwistitu- 
tionai review that the Court deemed applicable to state and 
local affirmative action plans in Croson, and to congressional 
plans in Metro. The paper then describes the ramifications of 
the diverging standards of constitutional review. It does so, 
first, by discussing what sort of "govemmenUd interests" — 
the permissible ends of affirmative action — can justify the 
use of racial classifications. Here, the paper shows that the 
federal government may act on the basis of race to remedy 
the effects of broad societal discrimination, and may even use 
race for non-remedial objectives, such as pnomoting racial 
and ethnic diversity in certain sectors and industries. By 
contrast, stale and local governments probably can act on that 
basis only to remedy specifically identifiable discrimination 
in their jurisdictions. After dealing with the ends, the paper 
moves to the means — or what is known in the constitutional 
parlance as the "tailoring" of legislation. Here, the paper 
shows that the various factors that the Court considers in 
determining if an affirmative action plan is properly tailored 
— such as impact on nonminoriUvJS and whether the program 
is a "flexible goal" or "rigid quota" — are actuaUy applied 
across the board to both state and federal programs. 

The paper closes by discussing the impact of Croson and 
Metro on court-ordered affirmative action plans, aiid on the 
statutory —Title VII and Section 1981 — limits on the plans 
of private employers. Neither type of plan was at issue in 
Croson and Metro. But both cases may affect the extent to 
which courts and private employers can engage in affiimative 
action.' 

II. The Programs at Issue in Croson 
and Metro 

A. THE RICHMOND MBE PUN 

The Richmond City Council enacted the Minority 
Business Utilization Plan C'the Plan") at issue in Croson on 
April 11, 1983. Designed to last five years, the Plan required 
prime contractors to whom the City awarded construction 
contracts to subcontract at least 30% of the dollar amount of 
the prime contract to one or mote MBE's. The Plan defined 
"MBE" as a business at least 51% of which was owned and 
controlled by minority group members. Croson, 109 S. Cl at 
713. In turn, "minority group members" was defined as 
"[c]itizens of the United States who are Blacks, Spanish- 
speaking, Orientals, Indians, Eskimos or Aleuts," Id. The Plan 
included a waiver provision lifting the set-aside requirement 
where, after making every feasible attempt to comply, the 
prime contractor demonstrated that it was unable to meet the 
30% figure because sufficient, qualified MBE's were either 
unavailable or unwilling to participate in the contract. Id. 
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Before enacting the Plan, the City Council reviewed a 
study that indicated that although the populaticHi of Richmond 
was 50% black, only .067% of the City's prime constnjction 
contracts had been awarded to minority businesses during the 
period 1978-83. The City Council also heard evidence that 
the majw construction trade associations in Richmond ~- to 
which many of the City's prime contractors belonged — had 
virtually no minority members. In addition, one councilper- 
son, a former mayor of Richmond, testified "without equivo- 
cation" that the local construction industry "is one in which 
race discrimination and exclusion on the basis of race is 
widespread."/*/. at714. Fmally, the City Council relied on 
the findings of nationwide discrimination in the construction 
industry on which Congress had predicated a similar MBE 
program in the Public Works Employment Act of 1977, a 
program that the SujHeme Court upheld in FulUlove v. 
JC/M/zmcifc, 448 U.S. 448 (1980). 

The J.A. Croson Company, a non-MBE firm, bid on a city 
construction project Croson sought a waiver of the subcon- 
tracting requirement, alleging that no MBE's were available. 
The City denied Croson's waiver {plication and rebid the 
project Oroson then sued the City, claiming that the MBE 
plan violated the Constitution.* The Reagan Justice Depart- 
ment filed a brief in suppat of Croson, which came as no 
surprise: The Administration had previously urged the Court 
to strike dov/n other affirmative action programs, and had 
done so in a very high i^ofile manner.' For example, in Sheet 
Metal Workers v. EEOC, 47 U.S. 421 (1986), the SoUcitor 
General contended that race, conscious action could only 
benefit specific "victims" of discrimination. That principle — 
which the Court rejected — would have gutted the essence of 
affirmative action, which is intended to benefit individuals 
through their membership in groups, even if the individuals 
themselves have not been disadvantaged. 



B. THE FCC PREFERENCES 

Metro involved two FCC programs that award preferences 
to minority businesses in the allocation of broadcast licenses. 
Under the first program, the FCC considers minority owner- 
ship as one factor in the agency's "comparative proceedings" 
between applicants for new licenses. Through its second 
program, the "distress sale" policy, the FCC allows a 
broadcaster whose license has been designated for a revoca- 
tion hearing, or whose renewal i^lication has been desig- 
nated for a hearing, to assign the license to a minmty 
enterprise at a "distressed" price," As with the Richmond 
MBE program, the FCC programs define minority to include 
blacks, Hispanics, Eskimos, Aleuts, American Indians, and 
Asians. 

The FCC adopted both the comparative hearing i^efercncc 
and the distress sale policy in 1978." At that time, minorities 
owned less than 1% of the nation's radio and television 
stations, even though they constituted about 20% of the 
nation's peculation. In the FCC's view, this underreiMiesenta- 
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lion of minorities among the ranks of owners of broadcast 
licenses affected what was actually being conveyed over the 
nation's airwaves." This view was the logical corollary of 
two guiding assumptions of the FCC: First, that there is a 
relationship between ownership of a radio or television 
station, and the nature of programming and perspectives seen 
and heard on that station, and second, that "the widest 
possible dissemination of information from diverse and 
antagonistic sources is essential to the welfare of the pub- 
lic."" Since the First Amendment prohibits tlie government 
from dictating programming content, the FCC decided tliat 
the diversity goal could best be achieved through divereifica- 
tion of ownership of radio and television licenses. Thus, for 
example, the FCC had restricted the number of radio and 
television stations that one person could own. Again, the 
underlying presumption of that restriction was simple: The 
greater the number of owners, the greater the mix of perspec- 
tives. But until the 1970s, when it was directed by the Court 
of Appeals to do so," the FCC had not taken race into 
account in its efforts to promote broadcast diversity. It was 
only then that the FCC ad(q)ted the comparative hearing 
IH«ference and distress sale policy. 

By 1986, minorities still owned only 2.1% of the 11,000 
radio and television stations in the country. That year, 
however, the FCC said that it would reconsider its minority 
preference policies. But Congress stepped into the fray: 
beginning in 1988, and again the following two years. 
Congress used its approjMiations power to jffohibit the FCC 
from spending any funds to examine or change the minority 
preference policies." 

When the policies were initiated — and at various stages 
thereafter — the FCC asserted that they had twin objectives: 
promotiiig broadcast diversity and remedying discrimination. 
The precise nature of that discrimination was somewhat 
nebulous, however, indeed, there is no evidence that either 
the FCC itself or white broadcasters had discriminated 
against minorities seeking to buy radio stations. By the time 
the specific legal challenges to the two policies reached the 
Supreme Court, the FCC was once again defending them. But 
it was now disavowing any remedial purpose, justifying the 
I»ograms solely as fulfilling the non-remedial goal of 
ivogram diversity. 

Significantly, the United States Senate filed a brief 
supporting the policies. TTiat brief explained how Congress 
had, oyer the years, monitored the FCC's efforts to increase 
minority ownership, and had barred the agency from discon- 
tinuing those efforts. The Bush Justice Department was on 
the other side, however. It argued that the FCC policies were 
unconstitutional, even though they were mandated by 
Congress. 



III. Standards of Review 

Constitutional litigation often boils down to the sometimes 
arcane question of what standard of review a court should 
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apply to challenged government conduct As Justice 
O'Connw put it in Metro, "[the] dispute regarding the 
apprq)riate standard of review may strike some as a lawyer's 
quibble over words, but it is not** Metro, 110 S. Ct at 3033 
(O'Connor, J. dissenting). In short, it tends to determine the 
outcome of a constitutional case. 



A. STATE AND LOCAL GOVERNMENTS 

1. THE PRE<:^OSOAr DEBATE 

In the constitutional challenges to affirmative action 
before Croson, the debate over the standard of review was 
always vigorous, but there was never a definitive resolution. 
The more conservative members of the Court, led by Justice 
Powell, had argued that "benign" racial classifications 
designed to remedy discrimination against minwities should 
be subject to strict scrutiny, the same rigorous standard of 
constitutional review given "invidious" racial classifications 
that discriminate against minwities. The premise here was 
that any use of race —even for assertedly 'Txaiign" purposes 
— is inherently suspect and tends to stigmatize racial 
minorities. As such, it violates the principle of color-blindness 
that had compelled the Court (beginning in the 1950s with 
Brown v. Board of Education, 347 U.S. 483 (1954)) to strike 
down laws tliat categorized individuals on the basis of race." 
Furthermore, affirmative action was said to be at odds with 
prevailing constitutional nwms, in which equality of opportu- 
nity for indiwiuals is the touchstone. Affirmative action 
conflicts with these norms because it treats people only as 
members of groups. That "collectivist" conception of the 
Constitution elevates equality of outcome to supreme 
importance. This was wrong, said oponents of affirmative 
actioii, because the Constitution is negative charter of 
liberties that wily guarantees equality of opportunity." 

For these reasons, it was said that when government 
resorts to racial classifications, the most exacting constitu- 
tional review was necessary. And under that standard — strict 
scrutiny — an affirmative action program must be (1) 
supported by a compelling interest, and (2) nanowly tailored 
to ensure thai the program fits that interest The "compelling 
interBst" prong addresses whether the ends of the program are 
pjfttesiblc. The focus is on the underlying factual predicate 
of the program — the nature and extent of evidence justilying 
iL If the ends arc permissible, the "narrowly tailored" inquiry 
focuses on whether the means selected to achieve the ends arc 
reasonable. Here, the focas is on the necessity of the law, its 
impact on nonminorities, and whether it is flexible or rigid. 

Before Croson, the liberal justices (particulariy Justices 
Brennan and Mar^shaU) had advocated the adoption of a lesser 
standard of review for affirmative action than for other racial 
classifications. As Justice Blackmun explained, in order to get 
beyond the staterqponsorcd racism that the Court had 
declared iinlawfiil in cases like Brom, it was necessary to 
take race jjilo account; for only then could we begin to hnsk 
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down the barriers imposed by decades of discrimination. 

Bakke, 438 U.S. at 407 (opinion of Blackmun J.). Justice 

Marshall made the point quite eloquently: 

It is because of this legacy of unequal treatment that 
we now must permit the institutions of this society to 
give consideration to race in making decisions about 
who will hold the positiwis of influence, affluence, and 
prestige in America, For far too long, the doors to those 
positions have been shut to Negroes. If we are ever to 
become a fully integrated society, one in which the color 
of a person's skin will not determine the opportunities 
available ... we must be willing to take steps to open 
those doors. Id. at 401-02 (opinion of Marshall, J.). 

In short, given where we have been, and where we still 
need to go, the use of racial classifications as part of affirma- 
tive action plans can not be treated as the flip side of using 
race to degrade minorities. Claims that such uses of race 
violate the principle of color blindness defy "the reality that 
many 'created equal' have been treated within our lifetime as 
inferior both by the law and their fellow citizens." Id. at 327 
(opinion of Brcnnan, White, Marshall and Blackmun, J J.). 

The liberals agreed that some level of heightened scrutiny 
should be required when governments use race, even for 
benign purposes. But strict scrutiny was too higli a level of 
review for ases of race that "do[] not fit neatly into [the] prior 
analytic framework for race cases." Id. at 357. Accordingly, 
affirmative action plans should be reviewed under the more 
relaxed intermediate scrutiny, and would be constitutional if 
they served an "important" — rather than compelling — 
interest, and were "reasonably related" to that interest — rather 
than nan'owly tailored to fit it Again, these distinctions in 
temfiinology were not just mere semantics. The success of an 
affirmative action could rise or fall on the standard of review. 

2. THE ADOPTION OF STRICT SCRUTINY 
INCROSON 

In Croson, by a 5-4 vote, the conservatives were success- 
ful in establishing that strict scrutiny should apply to affirma- 
tive action. Justice Stevens, wtu) supplied the sbcth vote 
invalidating the Richmond (Mdinance, reiterated his long-held 
view that there should be only one, uniform standard of 
constitutional review of any kind of legislative classification, 
racial or otherwise. 109 S. Ct. at 732 n.5. Therefore, Justice 
Stevens declined to "engag[e] in a debate over the proper 
standard of review to apply in affinnative action litigation." 
Id. at 732. Nevertheless, with Justice Brcnnan retired, and 
David Souter now on the bench, strict scrutiny, at least for 
state and local governments, is probably here to stay. In part, 
this is because of a shift in Justice White's position. In Bakke, 
Justice White had apparently accepted intermediate scrutiny 
as the appropriate level of review for affirmative action. But 
he moved towards soict scrutiny in Wygant, and firmly joined 
that camp in Croson. 

Not surprisingly, the Croson dissenters called tlie adoption 
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of stri-^t scrutiny an ''unwelcome development" Croson, 109 
S. Ct at 752 (MarshaU, J., dissenting). They repeated their 
conu^ntion that benign racial classifications warrant a 
different, more relaxed standard of review "than the most 
brute and repugnant forms of state-sponsored racism — " Id. 
The dissenters observed that sbict scrutiny is generally 
reserved fw legislative classifications that burden ^'su^t" 
groups, like blacks, who have been '"saddled with such 
disabilities, or subjected to ... a histcny of purposeful 
unequal treatment, or relegated to ... a position of political 
powerlessness . . . "'" According to the dissenters, any white 
contractors burdened by Richmond's MBE ofdinance were 
undeserving of the protection that strict scrutiny affords, 
because there was no •^indication that they have any of the 
disabilities that have characteristically afflicted those groups 
this Court has deemed suspect" Croson, 109 S. Ct at 753 
(Marshall, J., dissenting). 

Responding to the dissenters, the Croson majority 
admonished that the level of review of racial classifications 
should not depend on the "ability of different racial groups to 
defend their interests in the representative process." Id. at 
722. In other words, strict scrutiny would be apptopni^dc even 
where a predominantly white legislature imposed the burdens 
of a racial classification upon a predominantly white constitu- 
ency, rather than on a racial minority group. Id. (citing J. Ely, 
Democracy and Distrust 170 (1980)). 

In any event* the majority said, were the standard of 
review of racial classifications to vary with the race of those 
burdened or benefitted, strict scrutiny was appropriate in 
Croson because blacks constituted a majorit-; of the Rich- 
mond City Council and roughly 50% of the City's population, 
and thus the burdens of the MBE ordinance fell on a white 
"minority." Id. At bottom, this alternative defense of the 
application of strict scrutiny in Croson indicates that the 
Court is concerned that, "absent searching judicial inquiry 
into their justification," race-based classifications may be a 
product of simple "racial politics." Id. at 721. It also suggests 
that in the future, the Court will look particularly close at 
racial classifications that benefit groups whose members 
comprise a political majority of the enacting legislature and 
local population. 

Jastice Scalia's concurrence is illustrative. As he put it, the 
Richmond City Council's "enacunent of a set-aside clearly 
and directly beneficial to the dominant political group, which 
happened also to be the dominant racial group ... has no 
doubt happened before in other cities . . . and blacks have 
often been on the receiving end of the injustice." Croson, 109 
S. Ct at 737 (Scalia, J., concurring). In Justice Scalia's view, 
however, blacks cannot now reverse the tables and play their 
own brand of racial politics, because "[w]here injustice is the 
game . . . turn-about is not fair play." Id.^^ 

3. THE MEANING OF STRICT SCRUTINY 

Traditionally, when the Court subjects a legislative 
classification to strict scrutiny, tlie oft-cited maxim — "strict 
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in theory and fatal in fact" — rings true.*' In adopting strict 
scrutiny, however, the Court in Croson did not intend to go 
that far. Inde«d, only Justice Scalia advocated the most 
narrow application of strict scrutiny, one that essentially 
would have imposed a near blanket ban on affirmative 
action.'*' Justice O'Connor's majority opinion makes plain 
that if the Croson ground rules are satisfied, then afiBrmative 
action plans will be upheld. 

This has been evidenced in subsequent cases involving 
remedial racial classifications adq)ted by legislatures that, in 
the wake of Croson, sought to comply with the new ground 
niles. Those legislamres followed the rules and crafted their 
afifirmative action plans accordingly." Even classifications 
ad(q)ted before Croson can survive, if the legislature had done 
things differently than the Richmond City Council. See Cone 
Corp. V. Hillsborough County, 908 F.2d 908, 917 (11th 
Cir.). cert, denied, 111 S. Cl 516 (1990) (county MBE 
ordinance "differ[ed] dramatically from Richmond Plan" and 
thus survived motion for summary judgment to declare 
ordinance unconstitutional in light of Croson.) 

But for the most part, pK-Croson plans of state and local 
governments — particularly public contracting programs, of 
which they were over 200*» — have been struck down in light 
of the Supreme Court's decision. These programs simply 
could not hurdle strict scrutiny: Their factual predicates were 
not "compelling" enough, and their means of achieving 
objectives not sufficiently narrowly tailored." Other pro- 
grams have simply been suspended in light of Croson, with 
governments recognizing that their plans just could not pass 
muster under the new rules." And in many cases, the 
imposing obstacles created by the new rules have sapped the 
political will out of governments that might odierwisc have 
tried to modify their programs or enact new ones." 



B. FEDERAL GOVERNMENT 

In deciding the appropriate standard of review of the FCC 
programs at issue in Metro, the Court continued — and 
completed — an inquiry that had actually been initiated by 
Justice O'Connor in Croson. In that case. Justice O'Connor 
was forced to address the meaning of Fullilove, which 
Richmond claimed was "controlling" precedent Croson, 109 
S. Cl at 717. Indeed, the Richmond Plan — like countless 
parallel MBE programs — was modeled on the set-aside 
upheld in Fullilove, and hinged, in part, on the findings that 
Congress had made in passing that set-aside. 

Distinguishing Fullilove, Justice O'Connor suggested in 
Croson that the racial classifications of Congress that arc 
designed to remedy past discrimination, such as the MBE 
program at issue in Fullilove, should not be subjected to strict 
scrutiny. In this regard. Justice O'Connor noted that the Court 
in Fullilove "did not employ 'strict scrutiny' or any other 
traditional standard of equal irotection review." Id. at 717. 
Instead, it had reviewed the federal MBE plan cognizant of 
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tlie "unique remedial powers of Congress und( j section 5 of 
the Fourteenth Amendment" /</. at 718. Here, Justice 
O'Connor repeated what Chief Justice Burger had said in 
Fullilove: "]t\n no organ of government, state or federal 
[with more] remedial power than Congress . . ." Id. (citing 
Fullilove, 448 U.S. at 483 (emphasis in original) (plurality 
opinion)). By contrast. Justice O'Connor observed, stale and 
local governments "ha[ve] no qjecific constitutional mandate 
[like section 5] to enforce the dictates of the Fourteenth 
Amendment" Croson, 109 S. CL at 719. Rather, they arc 
subject to the "explicit constraints" of section 1 of the 
Fourteenth Amendment, which restricts their ability to £.,t on 
the basis of race. 

Only two other Justices (Chief Justice Rehnquist and 
Justice White) joined the part of Justice O'Connor's opinion 
that preserved and distinguished Fullilove. Howcvct, the 
three dissenting Justices (Marshall, Brennan and Blackmun), 
all of whOTi had voted to ui*old the federal set-aside at issue 
in Fullilove, agreed that Congress has broad power to enact 
race-based legislatiw. Furthermore, even Justice Scalia 
conceded that there was a "sound distinction" between the 
power of Congress and that of state and local governments in 
matters of race. Id. at 737 (Scalia, J., concunring). But Justice 
Kennedy questioned the attempt to distinguish Fullilove, 
remarking tliat "the iHocess by which a law that is an equal 
protection violation when enacted by a state becomes 
transformed to an equal protection guarantee when enacted 
by Congress poses a difficult question for me." /</. at 734 
(Kennedy, J., concuning). And Justice Stevens, who had 
dissented in Fullilove, did not address Justice O'Connor's 
points directly, but quoted at length from his Fullilove 
dissent Id. at 733-34 (quoting 448 U.S. at 552-54). There. 
Justice Stevens had taken issue with the deference paid by the 
Fullilove majority to Congress. 

Nevertheless, counting votes after Croson, it would have 
appeared that a majority of the Court might well refuse to 
apply strict scnitiny to affirmative action programs mandated 
by Congress. And in Metro, tfiat proved to be correct: Justice 
Brennan, joined by the other Cmson dissenters (Nferehall and 
Blackmun), as well as Justices White and Stevens, held the 
FCC policies to the intermediate standard of review: The 
Cburt niled that "benign race-conscious measures mandated 
by Congress. . . are constitutionally permissible to the extent 
that they serve important governmental objectives within the 
power of Congicss arid arc substantially related to the 
achievement of those goals." 110 S. a at 3009. SignificanUy, 
the majwity said that this intermediate standard would apply 
to all such measures of Congress, whether they are remedial 
like the program in Fullilove, or non-remedial like the 
policies in Metro. Id. 

To be sure, the congressional "action" at issue in Metro 
was fairiy obscure. On the surface, it appeared that all 
Congress had done was to prohibit the FCC from repealing 
the minority preference policies. But the Court combed the 
record and located a number of hearings, reports and studies, 
all of which reflected sufficient activity to give the FCC 
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policies more than just the stamp of Congress' imprimatur — 
they became Congress' programs." 

This was not just a matter of puffing up the recwd; the 
Court could legitimately point to a "long history of congres- 
sional support for [the FCC*s minority preference] policies 
prior to the passage of the appropriations acts*" that prohibited 
the FCC ftom repealing them. 110 S. Cl at 3012. This record 
demonstrated that "for two decades. . . Congress ha[d] 
consistently recognized the baniers encountered by minori- 
ties in entering the l^oadcast industry and ha[d] expressed 
emphatic support for the Commission's attempts to promote 
programming diversity by Licrcasing minority ownership." 
Id. Among other things, the Cburt noted that in 1982, 
Congress had directed that the FCC f ward preferences to 
minorities in random lottery allocations of licenses." The 
Court also commented that as far hack as 1969, long before 
ihe FCC even instittited its race-based licensing policies. 
Congress had considered a bill that would have eliminated 
the comparative proceeding in license renewal proceedings. 
But that bill was rejected, in part because of the fear that it 
would make matters even more difficult for minorities 
attempting to enter broadcasting. 

Granted, the record of congressional action revealed no 
particularized findings of the sort demanded under strict 
scrutiny in Croson. But the Cburt ruled that what Congress 
had done was sufficient Congress is simply different than the 
City of Richmond and could not be hamstrung by details. The 
Court recognized that Congress paints with a broad brush. It 
is uniquely competent to make sweeping decisions affecting 
matters of race, as well as broadcasting. The directive to the 
FCC that it not repeal the minwity preference policies thus 
could not be viewed in isolation. Rather, it was the cuhnina- 
tion of the wealth of experience in broadcast regulation and 
in addressing the problems of minorities in our society that 
Congress had acquired from decades of woric in both fields. 
Putting this all together, the Court ruled that Croson did 
"not prescribe the level of scrutiny to be applied" to affirma- 
tive actio'^ by Congress. Id. at 3009. And to help support its 
proposition, the majority cited Justice O'Connor's opinion in 
Croson distinguishing congressional programs from those of 
state and local governments. 

But despite her emphasis in Croson on the broad power of 
Congi^, Justice O'Connor wroie a vehement dissent in 
Metro.^^ She proclaimed that neither the part of her opinion in 
Croson that discussed Fullilove, nor Fullilove itself, justified 
the majority's "novel application of intermediate scrutiny" to 
affirmative action. Id. at 303 1 . 

First, Justice O'Connw said that Fullilove involved an 
exercise of Cbngress* power to remedy discrimination under 
Section 5 of the Fourteenth Amendment The FCC policies 
mandated by Congress, by contrast, were not intended to 
remedy discrimination (or least were not defended as such). 
As the majority pointed out, however, this line of reasoning 
ignored the fact that Fullilove also was rooted in Congress' 
Spending Power and the Commerce Clause. Under those 
provisions and its other "amalgam" of powers. Congress 



enjoys expansive constitutional power to act on the basis of 
race. 110 S. CL at 3008 n. 11. This was particularly true in 
broadcasting, said the majority, given Congress' broad 
regulatory authority over that industty. 110 S. Cl at 3010, 
3016. 

Justice O'Connor's second argument was more telling. 
She said that "Fullilove preceded our determination in 
Croson that stiict scrutiny applies to preferences that f^vor 
members of minority groups " Id. at 3032. The implication 
here is that Croson undercuts Fullilove: Justice O'Connor 
seemed to be saying that now there is only one standard of 
review for affirmative action — strict scrutiny — and it 
applies regardless of what body of government is involved, 
and apparently even if that body is Congress acting under 
Section 5 of the Fourteenth Amendment 

One commentator has uied to reconcile Justice 
O'Connor's positions in Croson and Metro. He has explained 
that Section S of !he Fourteenth Amendment entitles Con- 
gress to considerable deference when it comes to fact finding 
and "selecting the means to a constittitionally permissible 
end ... but it does not render an end that would be illegiti- 
mate if pursued by other legislative bodies consdUitionally 
acceptable if pursued by Congress." In other words, it "does 
not manipulate the standard of scrutiny under which to 
evaluate" race-conscious action by Cwigress.*^ 

It is possible that Justice O'Connor's idea about a single 
standard of review for afiumative action, as articulated in 
Metro, will eventtially prevail. Justice Brennan has retired. 
And although David Souter the nominee said that the Metro 
decision was fine with him, David Souter the Justice may 
have a different view. Moreover, Justice Stevens also presents 
a wild-caid: As indicated above, although he voted to sbike 
down the Richmond MBE ordinance. Justice Stevens 
declined to join the majority's adoption of strict scrutiny for 
state and local affirmative action programs in Croson. For in 
Justice Stevens' view, standards of review are a distraction. 
Yet in Metro, Juoiice Stevens filed a separate concurrence, 
joining both the opinion and the judgment of the Court — 
which means that he did sign on to intermediate scrutiny for 
congressional programs. The problem here is that Justice 
Stevens, as evidenced by his votes and separate opinions in 
Fullilove and Croson, has never been a fan of remedial uses 
of race by legislatures — no matter* who the legislabire is. 
Instead (as explored more frilly below). Justice Stevens has 
consistently argued "that a governmental decision that rests 
on a racial classification" makes more sense when intended to 
produce "fiiture benefits," rather than remedying past wrongs. 
Metro, 110 S. Cl at 3028 (Stevens, J., concurring). Since 
Metro involved racial classifications that were non-remedial, 
t^us _ rather than the identity of the government acUn* that 
mandated the classifications — was probably the motivating 
factor for Justice Stevens. Thus, in a case involving a federal 
remedial racial classification. Justice Stevens could again 
refuse to take a position on the standard of review, and join 
Justice O'Connor and others in striking down the classifica- 
tion. If this is what occurs, then Justice Stevens' q)parent 
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"deference" to Congress in Metro will be confined to the 
specific setting of that case. 

IV. Permissible Objectives of 
Affirmative Action 

A. REMEDYING IDENTIRABLE 
DISCRIMINA110N 

Under strict scrutiny, there seems to be only one govern- 
mental objective for aCinnative action that satisfies the 
"connpelling interest" prong: A racial classification cannot be 
used unless it is intended to remedy identified discrimination. 
One question here is •'whose" discrimination can be re- 
dressed. In Croson, the Court rejected the holding below that 
Slate and local government affirmative action plans must be 
limited to redressing the effects of that government unit's 
own discrimination." Thus, state and local governments can 
attempt to remedy the discrimination of private actors in 
various sectors and industries. But under strict scrutiny, that 
discrimination must be identified with great particularity and 
confined to the local jurisdiction. Croson, 109 S. Cl at 720. 

Absent those particularized findings, an asserted remedial 
classification will only be redressing generalized, society- 
wide discrimination. And that, said the Court in Croson, is an 
insufficient justification for the race-based action of state and 
local governments, because it is too "amorphous", and 
"ageless into its reach into the past" Croson, 109 S. CL at 
723. 

In proving that a remedial racial classification is based on 
identifiable, rather than society-wide discrimination, Croson 
apparently requires state and local governments to have built 
a factual predicate rising to the level of prima facie evidence 
that the constitutional or statutory rights of minorities have 
been violated. Croson, 109 S. a at 724.» This denu.r.ds far 
mwe specific evidence of discrimination than the "generally 
framed test[s]," previously endorsed by both the Wygant 
plurality and Justice O'Connor in her Wygant concurrence, ir. 
which proof of "a prima facie violation . . . would appear to 
have been but one means of building the requisite factual 
predicate. Id. at 754 n.l2 (Marshall, J., concuning).» The 
Croson Court did not specify a quantum of evidence that 
amounts to prima facie proof of identified discrimination. 
Still, it is possible to glean from Croson some attributes of tlie 
pruna facie evidence tesL** 

1. SPEanC FINDINGS FOR EACH GROUP 

One thing Croson makes clear is that findings of discrimi- 
nation must be specific for each minority group included as 
the beneficiaries of a remedial classification.'* Like many 
racial classifications designed to njmedy past discrimination, 
the Richmond ordinance defined minority to include not just 
blacks and Hispanics, but also Orientals, Asian-Americans, 
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Eskimos and Aleuts. In fairness to the City, the Richmond 
ordinance simply employed the definition of "minority" 
contained in the MBE plan upheld in Fidlibve. But in the 
Court's view, the ondinance was over inclusive because the 
City had only puiported to remedy identified discrimination 
against blacks, and its evidence only related to that group. 

There was no indication that the City was also trying to 
eradicate discrimination against any of the other groups that 
received contracting preferences under the MBE plan 



2. METHODS OF PROOF 

a. Specific "instances" of discrimination 

The Cburt said in Croson that the "mere recitation" that a 
racial classification has a benign, remedial purpose "is 
entitled to little or no weight" in evaluating whether it is 
premised on a factual predicate of identified discrimination. 
Croson, 109 S. a at 724. At the other extreme, evidence of 
specific LTstances of discrimination are presumably given 
great weight in the prima facie test This kind of evidence can 
presumably derive from testimony in previous court litigation 
or in administrative hearings. Or, it could come thn)ugh 
infamal complaints lodged with proper authorities. And 
perhaps even reports of authoritative bodies, such as civil 
rights commissions, would count heavily. 

A number of cases illustrate how this' type of evidence can 
be aggregated and used to support remedial racial prefer- 
ences. In Higgins v. City qfVallejo, 823 F.2d 351 (9th Cir. 
1987), cert, denied, 109 S. a 1310 (1989), a ptt-Croson 
case, the City uiet the requisite factual predicate because it 
based a remedial racial classification on specific findings of 
discrimination in a report prepared by the California Fair 
Employment Practices Commission. Similariy, in Cone 
Corporation v. Hillsborough County, &post-Cn>son case, the 
court pointed to "clear evidence that MBE Contractois [had] 
made numerous complaints to the County reganling discrimi- 
nation by prime contractors." 908 F.2d at 916. Furthennore 
the legislature in that case had conducted '"prolonged suidies 
of the local construction industry that indicated a continuing 
practice of discrimination." Id. at 915. The same sort of 
evidence underpinned the post-Croson MBE ordinance at 
issue in Associated General Contractors: The local Human 
Rights Commission "heard testimony from 42 witnesses and 
received written submittals from 127 [others]." SuhsequenUy, 
It conducted "ten additional public hearings" and received 
"additional written testimony." 748 R Supp. at 1445 n. 3. All 
of this activity pnxiuced a substantial recoixl of discrimina- 
tion, one that was deemed "too lengthy to summarize." Id. at 
1451." By contrast, in Long v. City cf Saginaw, another post- 
Croson case, the court found it significant that the plan at 
issue was not supported by any "recorded complaint" [or] 
adjudication [by] any local, state, or federal administrative 
agency nor state or federal court, charging the dty (tf 
Saginaw with discrimination . ..." 911 F.2d at 1197. 
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b. Statistical evidence 

The Court in Crason also made clear that statistical 
evidence may support an inference of identified discrimina- 
tion in a particular sector or industry. However, the Court 
indicated tliat this would be true only when the statistics 
compare relevant figures. 109 S. Cl at 725 (citing Hazelwood 
School District v. Uruted Slates. 433 US. 299 (1977)). 

Richmond had said that in the five years from 1978-83, 
0.67% of its contracts were awarded to blacks, even though 
blacks comprised half of the City's population. It aigued that 
these figures created an inference of discrimination against 
blacks in the local construction industry. But the Court ruled 
that comparisons between general population statisUcs for 
blacks in Richmond and the number of City contracts 
awarded to blacks were not probative of identified discrimi- 
nation against Richmond's black contractors, let alone against 
contractors from any of the other minority groups that stood 
to benefit horn the ordinance. Id. at 725, 727-28. Similarly, 
the Court found the City's evidence that there were virtually 
no minority members in local construction trade associations 
to be irrelevant Since contracting is a skilled job, the Court 
said, more probative statistiv;al inquiries vA)uld have com- 
pared the number of qualified blacks in the relevant labor 
market with the dollar value of the contracts they received, 
and also compared the number of black contractors qualified 
to join the locU trade associations with the number of blacks 
in those associations. Id. at 725. 

The Court did say that gross statistical disparity between 
these sets of figures might be ynm facie evidence of 
discrimination. Even then, however, the Court intimated that 
such pKwf might have to be supplemented with testimonial 
evidence of specific instances of discrimination against 
blacks: statistics alone might not be sufficient Id. at 729. 
After Croson, the question whether numbers by themselves 
can suffice has not arisen. But in cases where relevant 
statistics were found probative of discrimination, the figures 
were "corrobwated" by other types of evidence. In Cone 
Corporation, the legislature's use of "correct" staUsUcs was 
bolstered by the testimonial evidence of minority contractors. 
908 F.2d at 916. Similarly, m Associated General Contracts, 
the "statistically significant disparities" were supplemented 
with ample hearing testimony. See 748 F. Supp. at 1443. 

The Croson restrictions on the use of statistical evidence 
raise other complex problems. Fot instance, where discrimi- 
nation has been especially efifective, statistical comparisons 
using the "right" figures {e.g., the number of minorities 
qualified to perform a certain job and their representation in 
that particular job category) may fail to reveal the acUial 
effect of that discrimination. In this siuiaiion, state and local 
governments should probably be permitted to try and explain 
that the number of qualified minorities is artificially low 
precisely because of past discrimination. For instance, an 
econonuc analysis could show that racial discrimination has 
reduced or precluded minority participation in a particular 
job, and therefore skewed the statistical comparison. Simi- 
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larly, studies could demonstrate that more minwities wouM 
have been qualified to do tlie job in 1991 "but for" discrimi- 
nation that existed, and that may have even been legal undw 
Jim Crow regimes, in 1961." 

Furthermore, the outcome of the statistical inquiry 
necessarily hinges on the s;eQgraphical scope of the relevant 
labor market In Cw50/i, however, the Court did not say 
whether the relevant labor market could include areas outside 
of the jurisdiction of the government unit seeking to employ a 
remedial racial classification. To be sure, the Court did 
criticize the Richmond plan on the gKMmds that it awarded 
preferences to MBE's "from anywhere in the country." 
Croson. 109 S. Ct at 729. However, this aspect of the 
geographic scqje of the Richmond ordinance related to 
whether it was narrowly tailored. The Court was not necessar- 
ily saying that Richmond would have been preluded from 
giving benefits to minorities who lived outside of the City if, 
in fact the relevant labor maricet for public contracting was 
regional or national. 

Finally, an open question is whether the panoply of rules 
governing the use of statistical evidence in Title Vn disparate 
impact cases, which the Court "reinterpreted" in Wards Cove 
Packing Co. v. Atonio, 109 S. Ct 2115 (1989). apply when a 
state or local government attempts to prove the existence of 
discrimination through numerical data. At least one commen- 
tator has suggested that those rules will in fact apply in the 
affirmative action context thus further restricting the use of 
statistics to justify race-conscious action." For example, 
under Wards Cove, states and cities would have to do more 
than prt^nt a statistical model of discrimination; they would 
have U) prove a causal link between a particular practice and 
its disparate impact on minorities. 



B. REMEDYING SOCIETY-WIDE 
DISCRIMINATION 

The distinctions that Justice O'Connor drew in Croson 
between federal and stale power led her to conclude that in 
building a factual predicate for the use of remedial racial 
classifications. Congress doe-s not have to make findings of 
discrimination with the same degree of specificity as states 
and cities.*" WhUe state and local governments may act on the 
basis of race only to remedy identified discrimination in their 
jurisdictions. Justice O'Connor said that "Congress may 
identify and redress the efifects of society-wide discrimination 
Croson, 109 S. Ct at 719 (emphasis added). 

Justice O'Connw did not explain what she meant by the 
phrase "effects of society-wide discrimination." ^tore likely 
than not Justice O'Connor did not "mean that Congress [can] 
act without some quantum of particularized evidence of the 
effects of societal discrimination in [a particular] industry."*' 
Under this reading, mere societal discrimination alone — 
slavery and Jim Crow laws, for example — is an insufficient 
predicate for affirmative action. After all, it is just that sort of 
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discrimination that Justice O'Connor has said is too amor- 
phous a predicate for race-conscious action. Moreover, in 
FuUUoye itself, the Court claimed that what was being 
remedied was the ideraijiable present-day consequences of 
historical society-wide discrimination on minority contrac- 
tors.'" Adding tiiis all up, it would seem that the past must be 
shaping Uie present in some concrete fashion in oider for 
Congress to act on the basis of race to redress discrimination. 

This principle guided Judge Silbeman in the appeals court 
decision on the FCC's distress sale policy. Applying that 
principle. Judge Silberman found no evidence linking past 
discrimination to the underrepresentation of minaities in 
broadcasting. He therefore deemed the factual predicate 
underiying the distress sale policy ~ to Uie extent that it had 
a remedial objective — to be insufficient Shurberg Broad- 
casting, Inc. V. FCC, 876 F.2d 902, 914 (D.C. Cir. 1989). 
Judge Silbeman contrasted ihis wiUi the "abundant evi- 
dence" on which the remedial racial classification at issue in 
FulUbve was aCvgedly predicated. Id. Justice O'Connor's 
Croson opinion described Uiet "abundant evidence" as a 
"nationwide history of past discrimination [that] had reduced 
minority participation in federal constiiiction grants." Croson. 
109S.aat718. 

SignificanUy, however. Congress adopted the federal MBE 
set-aside at issue in FulUlove "wiUiout any congressional 
hearings or investigations whatsoever;"*' there were no 
explicit congressional findings of past discrimination 
underlying the program. See Fullilove, 448 U.S. at 478 
(plurality opinion). Instead, Congress relied mostly on earlier 
studies and reports, prepared in conjunction wiUi previous 
legislation, that supported the conclusion that "private and 
governmental discrimination had contributed to the negligible 
percentage of iMiblic contracts awarded minority contractors." 
See id. at 502-03 (Powell, J., concurring). This suggests that 
in instituting remedial affirmative action programs. Congress 
may draw on the extensive experience in identifying and 
addressing the problems of racial discrimination through 
repeated legislative efforts. When it adopts a remedial racial 
preference. Congress is not acting on a blank slate. As Justice 
O'Connw herself admonished, Congress lias aheady "made 
national findings that there has been societal discrimination 
m a host cf fields."** 'iTius, Congress does not have to 
redocument the fact and history of the effects of past dis- 
crimination in adopting its next remedial racial preference. 
Above all, this relaxed evidentiary requirement is in keeping 
with the review of the "record" of congressional action in 
Metro, and with Uie intermediate scrutiny that the Court 
deemed applicable to congressional affirmative action plans. 

Obviously, Congress has to do something. Like the City of 
Richmond, it cannot get by wiUi "the mere recitation of a 
benign purpose, which the majority in Metro noted.** But 
since Metro did not address the remedial objectives undcriy- 
iiig the FCC policies, it remains uncertain exactiy what sort of 
evidentiary record Congiess must compile before enacting a 
remedial racial classification. In short, the precise meaning of 
Fullilove, in light of Croson and Metro, is still iq) in the air.*« 



C. NON-REMEDIAL JUSTIFICATIONS FOR 
AFFIRMATIVE ACTION 



Societal and identifiable discrimination represent two 
competing predicates for affirmative action. They have at 
least one thing in common, however, both involve remedies 
for discrimination of some sat, either society's bad acts or 
more particularized misconduct Thus, they justify the use of 
racial classifications as "precise penance for . . . specific sins 
of racism . . . committed in the past . . ."♦' In short, Uie two 
predicates look backward. There is, however, an alternative 
vision of affirmative action — one which entails non- 
remedialsb^tivcs. It was Uiat vision which was at issue in 
Metro. Prior to Uiat case, it had been explored most fully by 
Justice Stevens. 

In his Croson and Metro concurrences. Justice Stevens 
repeated Uie view, which he articulated most notably in 
dissent in Wygant, Uiat government units should look f arwaitl 
and adopt racial classifications for non-remedial purpcjses 
Croson, 109 S. Ct at 73 1 (Stevens, J., concurring); Metro, 
109 S. Ct at 3028 (Stevens, J., concuning). In Wygant, 
Justice Stevens had suggested Uiat a public school system 
might want to hire teachers according to Uieir race as a means 
of integrating Uie teaching staff in a school wiUi many 
ininorily students. Diversifying tfie faculty would confer a 
"future benefit" on Uie students and Uie community as a 
whole, and would be permissible, even if tfiere were no 
evidence of discrimination in Uie hiring of minority teachers 
Wygant, 476 U.S. at 313-15 (Stevens, J., dissenting). By 
contrast, in Croson, Justice Stevens said Uiat if Uie City of 
Richmond had pmBeied a non-remedial objective for its 
MBE plan, he would have rejected it In his view, Uiere would 
have been no future benefit analogous to diversifying Uie 
faculty in M^gant.** 

Justice Stevens was not Uie only one who had articulated 
Uie non-remedial, diversity Uieory of affirmative action before 
Metro. Most notably, in Bakke, Justice Powell said Uiat a state 
university might have a compelling interest in classifying 
applicants accordmg to race in order to promote racial 
diversity among Uie student body, Tliis, in turn, would 
contribute to a "robust exchange of ideas" in a setting — 
academia — where Uiat kind of discourse was to be encour- 
aged. Bakke, 438 U.S. at 313 (1978) (opinion of PoweU, J.). 

Before Metro, Uie Court as a whole had not yet squarely 
addressed Uie penmissibility of non-remedial objectives for 
affirmative action. But Uiis was the qu^tion in Metro, 
because Uie FCC defended its minority preference poUcies as 
a means of increasing Uie diversity of perspectives conveyed 
over Uie nation's radio and television airwaves: it eschewed 
any remedial objective for Uie policies. 

Applying intermediate scrutiny, Uie majority determined 
Uiat pnxnoting broadest diversity was "an important 
governmental interest" The Court analogized Uiat interest to 
Uie raccK»nscious admissions policies designed to promote 
racial and eUmic diversity among Uie stiident body Uiat 
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Justice PoweU had said was a "compelling interest" in Bakke. 
The Court in Metro reasoned that if promoting diversity in the 
academic setting was a legitimate predicate for affirmative 
action, then the same had to be true in broadcasting. For it is 
axiomatic that radio and television have a "uniquely perva- 
sive" influence in American life.*' And for better or worse, 
these media may play a more central role today in "educat- 
ing" the public and promoting the exchange of ideas than do 
universities. Thercfoie, the Court said that Congress and the 
FCC could take steps — through its minority preference 
policies ~ to ensure that the viewpoints conveyed in 
broadcasting reflect the diversity of the nation as a whole. 
Metro, 110 S. Q. at 3010. The evidentiary question before the 
Court was whether those steps actually do promote a greater 
diversity of perspectives in radio and television. 

In addressing this question, the dissenters claimed the 
"diversity thesis" — both in the broadcasting and university 
contexts — rested on a stereotypical presumption that there is 
such a thing as a "minority perspective" to convey. Moreover, 
even if there were such a perspective, the dissenters said, the 
diversity thesis presumes that all minority students or 
broadcasters share that penqjective." 

The majority answered the question with some quantita- 
tive proof: It cited several studies showing a nexus between 
minority ownership and diverse perspectives. Moreover, that 
nexus is reflected not only in programming, but also in the 
other considerations that come with the terrain in broadcast- 
ing, such as selection of news stories, editorial viewpoints, 
advertising, hiring key staff, and community relations. 
Metro, 110 S. CL at 3017-3018. But ultimately, the majonty 
responded with what Justice PoweU had said was just 
common-sense: Race or ethnicity necessarily affects who we 
are. See Metro. 110 S. CL at 3017; Bakke, 435 U.S. at 312- 
14." This is not to say that all blacks "think alike." And it is 
not to say that black broadcasters will only show black- 
oriented programming. But a black tsoadcaster is likely to 
think twice before showing "BirUi of a Nation," and an Asian 
may think twice about showing Charlie Chan movies." As 
Justice Stevens posited during the oral argument in Metro, 
imagine if oar nation had 100 radio stations, none owned by 
blacks. Suppose then that the mix is varied, and we get a few 
black broadcasters. It is hard to deny that even this change 
will necessarily alter what is heard overall. This is the core of 
the FCC policies: They acknowledge that race and ethnicity 
are bound to make a difiierence. While in any particular case, 
the proposition may prove false, in the aggregate, the greater 
inclusion of minority owners will have consequences. Metro, 
110S.CLat3016. 

One of the key questions after Croson and Metro is 
whether state and local governments may also use race for 
non-remedial objectives, or in other words, whether such 
objectives rise to the level of a compelling governmental 
interest, as Justice Powell said they could. The Metro 
dissenters said no. See 110 S. Ct at 3034 (O'Connor, J. 
dissenting) (under strict scrutiny, the only compelling mterest 
to support the use of racial classification is remedying 
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discrimination); id. at 3044 (Kennedy, dissenting) (cnUciz- 
ing decision to "aUow the use of racial classifications untied 
to any goal of addressing the effects of past discrimination"). 
In fact, Justice O'Connor had seemed to have ruled them out 
in Croson, where she admonished that racial classifications 
must be "stricUy reserved for the remedial setting."" 

The question of the availability of non-remedial justifica- 
tions for affinnative action is fundamental for pubUc universi- 
ties, which generally do take race into account in admission 
policies as a means of promoting diversity — the very policy 
that Justice Powell sanctioned in Bakke. In the recent 
controvCTsy over minority targeted scholarships, tl.e Bush 
Administration cited Justice Powell's Bakke opinion and said 
that race could indeed be a factor in awarding scholarships 
where the university is seeking to diversify its student body.** 

The question of whether non-remedial objectives for 
afiinnative action arc available to state and local governments 
can arise in many contexts besides university admissions. For 
example, a municii^lity could decide to hire police officers 
on the basis of race, even if thoc were no evidence of 
discrimination in the hiring of minwity police ofBcers. The 
thesis here would be that a more racially diverse police force 
could help defuse racial tensions. Cf. United States v. Para- 
dise. 480 U.S. 149, 167-68 n.l8 (1987) (pluraUty opinion) 
C'generalized government interest in effective law enforce- 
ment" could justify race-conscious hiring intended to "restore 
community trust in the fairness of law enforcement ..."). 

Perhaps most importantiy, non-remedial uses of race arc 
more attractive politicaUy, and probably easier to justify to a 
doubting electorate, than purely remedial uses. Property 
understood, the diversification of broadcasting, university 
student bodies, and municipal police forces may confer 
benefits that redound to society as a whole: All members of 
the listening and viewing audience benefit when they hear 
and see a wider spectiiim of per^tives on radio and 
television » All college students benefit when they are 
exposed to peen from diverse racial and ethnic backgrounds. 
And the municipality in its entirety benefits when a racially 
mixed police force helps to cahn tensions. In short, in all of 
Uiese uses of race, the minority who gets the preference is not 
the only one who re^ the benefits. 

Remedial justifications strike many as less palatable, 
precisely because the award of a contract to an MBE to 
redress past discrimination seems to constitute a naked 
preference to that MBE alone. And the preference is even 
harder to defend when the specific beneficiary is a "fat cat" 
minority entrepreneur who has "made it" As discussed 
below, the "fat cat" quandry does not arise when a racial 
prefaence is not designed as a remedy for the beneficiary. 

But all of Uiis is too simplistic: The very reason why we 
might want to have a non-remedial affinnative action plan is 
because of past discrimination. Thus, even race-conscious 
action designed primarily to promote racial diversity will 
have a remedial component Take broadcasaug as an ex- 
ample: The legacy of past histtmcal discrimination continues 
U) impose substantial barriers — primarily economic ones — 
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to minority entry into broadcasting. This is compounded by 
tlie fact that broadcasting is a mature industry; the fiequency 
spectrum is already well-saturated and most cf the real 
valuable Ucenses were allocated decades ago, when discrimi- 
nation against minorities was pervasive. So the present lack 
of diversity is attributable to past discrimination. This same 
scenario can be played out in higher education and law 
enforcement, with somewhat different forms of discrimina- 
tion accounting for minority underrcprcsentation and under 
achievement in those sectors. In any event, the message here 
is that remedial and non-remedial plans can reinforce each 
other. 

By the same token, plans that are ostensibly purely 
remedial can confer the same sort of coUective benefits that 
seem to make non-remedial plans mac "savoy." For 
instance, remedial preferences of the sort at issue in Croson 
and FulUlove attempt to bring into the mainstream of public 
employment and contracting groups that have been previ- 
ously excluded They give minorities access to positions of 
significance and provide them with a stake in the community 
that they may not have held before. And if a previously 
disaffected and disillusioned group becomes integrated into 
the community, the laiger body politic does benefit** 



V. Means to the End of Affirmative 
Action 

Even where state and local governments have a compel- 
ling interest in classifying individuals on the basis of race, the 
classification will still be unconstitutional if it is not narrowly 
tailored to achieve that interest According to the Court this 
"ensures that the means selected closely 'fit'" the ends 
Croson, mS.Clatni 

In determining whether a racial classification designed to 
benefit minorities is narrowly taUored, the Court has consid- 
ered several factors, including: (1) the efficacy of alternative 
remedies; (2) whether the classification contains a waiver 
provision; (3) the burden of the classification on 
nonminorities; (4) the duration and flexibility of the classifi- 
cation; and (5) the relationship of the numerical goals in the 
classification to the relevant labor market" 

Notably, these factors have been applied in cases involv- 
uig Congress' affirmative action programs, even though after 
Metro, tl« relevant inquiry there is not whether the means are 
narrowly tailored" to an interest but whether they arc 
reasonably related to it In Croson, however. Justice 
O'Connor admonished that "the breadth of discretion in 
choice of remedies may vary with the nature and authority of 
the^venmiental body" Croson, 109 S. a at 719 (quoting 
Fw/Wove 448 U.S. at 515-516 n. 14) (PoweU, J., concuning). 
THUS, although a federal remedial racial classification "call[sl 
for close examination, the Court was . . . 'bound to approach 
[its] task with appropriate deference to Congress. '" 
Croson, 109 S. Ct at 717 (quoting F'^libve, 448 U.S. at 472 



(plurahty opinion)). Indeed, in examining the means to the 
ends of the federal MBE set-aside. Chief Justice Burger's 
FidlUove opinion did not formally apply the "narrowly 
tailored" factors. Justice PoweU did in his concunence, but he 
paid great deference to Congress' choice of remedy, saying 
that it should be upheld if the "means selected are reasonable 
and necessary." FulUlove, 448 U.S. at 510 (PoweU, J. 
concurring). According to Justice POwell, tliis "test allowed 
the Congress to exercise necessary discretion." Id. Yet Metro 
apphed the nanowly tailored factors without expUcit refer- 
ence to the deference that drove Justice PoweU in Fidlilove 

This paper discusses those factors without diflferentiating 
between state/local programs and those of Congress. 

A. ALTERNATIVE REMEDIES 

Prior to Croson, the question of the efficacy of alternative 
measures arose in various forms. The question was some- 
times simply viewed in conjunction with the other factors of 
the narrowly taUored test Thus, a reviewing court was 
arguably fiee to pay less attention to the fact that an alterna- 
tive might have been available when, for example, a race- 
conscious classification satisfied the other "narrowly tailored" 
factors.** In odier cases, the question did not center on 
whether the other alternatives were race-neutial, but rather 
wheUier they were "less intrusive" than the measure actually 
chosen." 

]ii Croson, the Court clarified what this factor is aU about 
The Court ruled that governments must at minimum, 
consider the efficacy of race-neutral alternatives before 
adopting a race-conscious classification. Croson, 109 S. Ct 
at 728. This requirement seems to reflect a concern that 
affinnative action plans have not benefitted during their 
formulauon fitMn the thorough deUberation that such plans 
require. Upon inspection, many plans appear to be the 
products of hasty decisions to 'do something.'"" This was 
conspicuous in Croson: The City CouncU met for just two 
hours before enacting its set-aside. This surely jaded tlie 
Court's view of the Richmond ordinance.*' Metro was 
diflferCTtpere, the Court referred to decades of deUberations 
at the FCC and Congress reflecting "consideied judgment" of 
the need for race-conscious action. 1 10 S. Ct at 3023. 

Aside firom the Court's process-oriented concerns, the 
Richmond City Council was also taken to task because there 
was no indication in the record that it had engaged in any 
debate on the efficacy of specie race-neutial alternatives 
Hie Court even listed some examples — lowering the 
bonding requirements for, and giving financial assistance to 
economicaUy disadvantaged businesses, of which MBE's 
would generally be a subset Croson, 109 S. a at 728; see 
also id. at 738 (Scalia, J., concurring). In contrast the Court 
in l4etro said that the FCC had considered and rejected such 
options, 110 S. Ct at 3022 n. 42, as port of its "long and 
painstakmg consideration of aU alternatives." Id. at 3019 
S jgnificanUy, the Court in Croson did not say that race- 
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neutral altemaUves had to be tried and exhausted." And lower 
courts have not injected such a requirement into the calcu- 
lus." The Court faUed, however, to define what consUtutes 
adequate consideration of alternatives. (In Metro, this was not 
a problem because the majority said that n>any race-neutral 
measures that the dissenters suggested had actually been 
employed and proven ineffectual. 109 S. CL at 3019-22). 

One option that may satisfy the Croson standard is for a 
state or local government to hire experts to analyze thor- 
oughly why race-neutral programs would be insufficient 
Another option is to "include in the [race-conscious] law all 
of the race-neutral measures suggested in Croson." Cone 
Corp. V. Hillsborough County. 908 F.2d at 916. Here, the 
"array" of devices could simply be built into an MBE plan, 
thus "lend[ingl to [its] flexibility." Id. at 916 n.ll. The court 
in Cone Corp did not explain how this was supposed to work, 
however. As an absolute faU-safe, legislators might actually 
prefer to adopt— at least temporarily — programs that give 
preferences to individuals on the basis of social and economic 
status, not race, and without incorporating them into a race- 
conscious measure, as the legislature did in Cone Corp. If Uiis 
strictly race-neutral approach fails to meet its objectives, there 
may then be grounds for enacting a pure race-conscious 
classification. 



B. WAIVERS 

The Court in Croson dealt with the waiver provision in the 
Richmond ordinance only briefiy. The Court criticized the 
provision because it"focuse[dl solely on the availabihty of 
MBE's; there [was] no inquiry into whether or not the 
particular MBE seeking a racial preference ha[d] suffered 
from the effects of past discrimination 109 S. CL at 729 
(emphasis added). 

1 his requirement seems to confiict with the Court s 
decisions in Wygant, Sheet Metal Workers and Paradise, all 
of which said that it is not a constitutional defect for a race- 
based remedial measure to benefit individuals who them- 
selves were not discriminated against If Croson really means 
that remedial racial preferences must be waived where 
beneficiaries cannot prove that they have suffered from 
discrimination or disadvantage, then the "victims only" 
requirement for affirmative action — advocated by the 
Reagan Administration and rejected in the Court's previous 
cases — may have entered through the back door of the 
"narrowly tailored" test This was certainly the view of the 
more conservative judges in the lower court decisions 
regarding the FCC policies at issue in Metro.^ The "victims 
only" issue did not arise in its usual form when the policies 
were considered by the Supreme Court The need to identify 
a "victim" is relevant where an affirmative action program is 
remedial. Since no remedial objective for the FCC poUcies 
was proffered at the Supreme Court, the question of whether 
"non-victims" had to be weeded out fiom the pool of 
beneficiaries was not broached." 



Nevertheless, the concept of taUoring the pool of benefi- 
ciaries came up in a somewhat different guise in Metro: 
whether the recipient of a licensing preference had to 
demonstrate that he or she possesses a "minority viewpomL 
The dissenters thought the FCC policies were not narrowly 
taUored precisely because there was no "case-by-case 
determination. . . to ensure that the award of a particular 
preference advances the asserted interest" in promoting 
broadcast diversity. 110 S. Cl at 3039 (O'Connor, Jr., 
dissenting). As indicated above, however, the majority 
refused to impose such a requirement, relying instead on the 
"predictive judgment [that] there is a nexus between mmonty 
ownership and broadcast diversity[,] [as] corroborated by a 
host of empirical evidence." Id. at 3017. Nor had Justice 
PoweU required the university in Bakke to waive its admis- 
sions preference if a beneficiary did not have a "different 
perspective" to bring to the campus. 

C. IMPACT ON NONMINORITIES 

The Court has recognized that affirmative action necessar- 
ily calls on "innocent persons" to bear some degree of 
burden. See. e.g.. Wygant, 476 U.S. at 281 (plurality opimon). 
That burden is too high, however, when affirmative action 
either divests whites of existing contracts and thus 
"unsetde(s) legitimate firmly rooted expectations,"" or visits 
the entire burden on particular whites, instead of whites as a 

whole." . J 

Thus, for example, in Wygant the Court uivahdated a 
remedial racial classification that caused the layoff^s of some 
white teachers.** By contrast, the Court has upheM minority 
hiring and promoUon goals because they neither throw whites 
out of their current positions nor impose burdens on distinct 
whites." However, "it is too simplistic to conclude ... that 
hiring [or other employment] goals withstand constitutional 
muster whereas lavoffs do not ... The proper constitutional 
inquiry focuses on the effect, if any, and the diffuseness of the 
burden imposed on nonminorities, not on the label applied to 
the particular employment plan at issue." Sheet Metal 
Workers. 478 U.S. at 488 n.3 (PoweU, J., concurring).™ 
The Court essentially J^lied this traditional burden 
analysis in Metro. It determined that bodi the comparative 
hearing i»eference and distress sale imposed an acceptable 
burden on nonminorities. Indeed, the Court caUed that burden 
"slight," since nobody has a "settled expectation" of being 
awarded a broadcast Ucensc. 1090 S. Ct at 3026. In terms of 
sheer numbers, the Court was undoubtedly correct that the 
burdens are minimal: Minority status in a comparative 
hearing proceeding is rarely the "dispositive factor" in 
awarding Ucenses, id. at 3026 n. 50, whUe the distress sale 
has involved "a tiny fiaction — less than four tenths of one 
percent — of all broadcast sales since 1979." Id. at 3027. 
Indeed, as of June 1990, only 38 such sales had taken place 
since the policy had been initiated. Id. 

Nevertheless, the dissenters claimed that the FCC policies 
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fix an undue burden on minorities because of the "exception- 
ally valuable" nature of broadcast licenses, and the "rare and 
unique opportunity" such licenses provide "to serve the local 
community." 110 S. Cl at 3043. But if "value" and the 
"uniqueness" of oppotunities are to be the touchstone of 
undue burden, then almost any job or university admissions 
slot could fit the bill, in which case, there could never be 
afifirmadve action. 



D. FLEXIBILITY 

The more flexible an affirmative action program, the more 
likely it is to be considered narrowly tailored. One element of 
flexibility is the existence of a definitive end date for the 
classification. This ensures that race-based decisions and their 
accompanying burdens on nOT-minorities arc only temporary. 
See Sheet Metal Workers, 478 U.S. at 479 (plurality opinion). 

The end-date issue was swnewhat sticky in Metro. The 
majority said the FCC policies were sufficiently time-bound 
because the congressional approiwiations measures mandat- 
ing their use were of "finite duration," namely year-by-year. 
109 S. Cl at 3024. According to the majority, this ensured 
"future reevaluation" of the need for the policies. Id. The 
policies will only be needed "once sufficient diversity has 
been achieved." Id. But therein lies the rub: How do we know 
when that time comes? 

The best answers are, first, that we are simply nowhere 
near optimum diversity in l»oadcasting now, and, second, 
that we will be able to perceive the subtie differences that 
diversity of ownership produces at some later date. Another 
possible answer would be to amend the policies and set a 
specific "goal" of a certain percentage of minority ownership. 
For the Court itself has said that the lack of a precise end date 
is less troubling when a racial classification prescribes fluid 
goals, rather than a rigid quota that "sets aside positions 
according to numbers." Johnson, 480 U.S. at 640. This notion 
that goals are more desirable Uian quotas stems from Justice 
Powell's opinion in Bakke, holding that the university could 
not reserve a specified number of spaces for minority 
students, but could take race into account as one factor in tlie 
admissions decision. Bakke, 438 U.S. at 316-318. In Bakke, it 
was plain to see that the university's actions involved a quota 
Unfortunately, distinguishing goals ftom quotas is not always 
easy, as Metro itself showed. 

The Court struggled with this problem in Sheet Metal 
Workers. There, five members of the Court said that a "goal" 
of 29.23% minority membership in a trade union was not 
inflexible. To support this conclusion. Justice Brcnnan 
pointed out that the deadline for achieving the goal had been 
^justed twice, and that there were continual changes in the 
size of the "classes from which the union drew its members 
to account for the fact that economic conditions jnevented 
[the union] from meeting their membership taigets." Sheet 
Metal Workers, 478 U.S. at 478 (plurality opinion). As such, 
the plan was not intended "simply to achieve and maintain 



ERIC 



racial balance, but rather [acted] as a benchmark against 
which the court could gauge the [union's] efforts to remedy 
past discrimination." In dissent. Justices O'Connor and White 
claimed that irrespective of the fine-tuning, what the majority 
labeled a "goal" actually operated as a "rigid membership 
quota," because it required Uw racial composition of the 
union to mirror the relevant labor pool withwit any possible 
deviation. Sheet Metal Workers, 478 U.S. at 498 (O'Connor, 
J., dissenting); Id. at 499 (White, J., dissenting). 

Johnson provided somewhat more guidance for distin- 
guiduiig goals from quotas. There, the Court found sufficient 
flexibility because gender was only ok of many factors the 
employer considered in making promotion decisions. 
Furthermore, the employer's plan in Johnson set "modest 
sh(Mt-term goals" of i»omoting a sniall percentage of women 
to a certain skilled job, and took into account demographic 
and economic variables that could have made compliance 
with the plan's long-term objectives impractical." 

Nevertheless, a&er Johnson, lower courts continued to 
straggle trying to separate goals fiiom quotas. Hammon v. 
Barry is illustrative. In that case, a three judge panel of the 
D.C. Circuit purported to apply Johnson, but the labels that 
two of the panel members attached to a plan that required at 
least 60% of each entering class of municipal firefighters to 
be black were worlds apart. Judge Stan- caUed the plan a "tell- 
tale, single-factor, rigid quota," and then for good measure, a 
"hard-cOTe, cold-on-the-docks quota, nothing less." Judge 
Stan- concluded that it was a far cry from what had been 
embraced in Johnson. Id. at 79. Citing Johnson, Judge Mikva 
found that the plan did not authorize hiring solely by race. 
RaUier, the City could hire only those who had passed an 
exam that made them eligible for the entering class. It was 
from that pool that the City arrived at its figure of 60% (the 
percentage of blacks Uiat made up the class that passed the 
test) Furthermore, for Judge Mikva, the City's "goal" of 
attaining parity between the percentage of black firefighters 
and the percentage of blacks in the City was only a long-term 
aspiration. The City's short-term objectives were, like the 
shot-term plan in Johnson, quite modest Id. at 89-90 
(Mikva, J., dissenting). 

The issue came to the fore in Metrv, iKuticularly with 
respect to the distress sale policy. Unlike the comparative 
liearing preference, in which race is just one "plus factor" 
among many in the allocation of licenses, race is the only 
factor in c distress sales: Nonminorities cannot purchase 
licenses at a distressed price. For the disscnteis, this created a 
specialized market reserved exclusively for [minorities], and 
thus involved a "100% set aside," the most •'rigid quota" 
conceivable. 110 S. Ct at 3043 (O'Connor, J., dissenting). 

To this, the majority said that the distress sale policy 
reserved no fixed number of licenses for minorities. The 
number of sales depends only on the willingness of a 
nonminority to seU his license to a minority in Older to 
salvage some value for it Id. at 3027. The majority also cited 
the relative insignificance of distress sales in the larger 
scheme of things, given the almost infinitesimal number of 
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Uccnses that had been awarded under the policy. /rf. And it 
pointed out the "specialized market" for minorities was 
dwarfed by the greater market of nearly 1 1 ,000 stations for 
which nonminofities can compete. Id. But, interestingly, the 
Court did not say that Congress is free to create "100% 
quotas" and "sheltered maikets" for minorities if it so desires. 
In FuUilove, the Court had fallen back on the principle of 
defening to broad congressional authority in upholding the 
choice of a fixed quota (as oppcxied to a goal) in the federal 
pubUc works program at issue. 

The nig-of-war over minority targeted scholarships 
implicates the sheltered market problem. The Bush Adminis- 
tration declared that such scholarships are like set-asides, 
since nonminorities cannot compete for them. But ironically, 
the Administration look the position that Justice Brennan did 
not in Metro: It suggested tfiat Congress could create scholar- 
ships specifically reserved (ex minorities, whereas stale and 
local governments could not 

Actually, the Metro dissenters also complained about the 
multi-factored comparative hearing pjreference as well, 
because they said race proved diqx)sitive in a number of 
hearings. 110 S. Cl at 3043. But this is akin to the dissenters' 
objection that the FCC policies impose undue burdens 
because sometimes white people lose — if it is a problem that 
race sometimes is dispositive when it used as one of many 
factors, then even the most flexible affirmative action 
program is doomed. 

E. RELATIONSHIP OF NUMERICAL GOAL 
OR QUOTA Td LABOR MARKET 

This factor involves numbers: how big can the racial 
preference be. Before Croson, there was no definitive word 
from the Court on this front The only real mathematical 
guidance came in Fidliloye, where Justice Powell said the 
10% set-aside was sufficiently tailored because it was "half- 
way" between the near zero number of contracts minorities 
were getting and the 20% figure that represented the 
country's minority population. Fidlilove^ 448 U.S. at 513-14 
(Powell, J., concurring). The City of Richmond defended its 
30% set-aside on the same premise: It was halfway between 0 
— the number of contracts awarded to blacks — and 50 — 
the black population of Richmond. But in Croson, the Court 
demanded much more mathematical [decision. It held that the 
numerical figures used in a racial preference had to bear a 
rcbtionship to the relevant labw market Thus, the 30% set- 
aside in the Richmond ordinance was not sufficiently tailored 
because it was tied to the minority population of Richmond, 
and, as such, "rest[ed] upon the 'completely unrealistic' 
assumption that minrnties will choose a particular trade in 
lockstep proportion to their representation in the local 
population."^ 

After Croson, it is unclear whether the Court would allow 
a numerical goal to be higher than the number of qualified 
minorities in a relevant labor market if the latter is found to 
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be aitificiaUy low due to past discrimination. For example, if 
only 1% of the eligible contractors for an MBE program are 
minorities, but this number would have been higher but for 
discrimination thirty years ago, or but for picclusivc practices 
in contracting trades that created barriers fa minorities, then 
conceivably, the goal could be set at mwe than 1%. How 
much more depends on what conclusions are drawn concern- 
ing projected levels of minority participation in a particular 
industry absmt past discrimination. 



VI. The Impact of C/oson and Metro 
Beyond the Context of Legislative 
Racial Classifications 

A. IMPACT ON COURT-ORDERED RACIAL 
CLASSIRCATIONS 

Court-onkied racial classifications involve "stale action", 
and thus are subject to constitutional limits. In the wake of 
Croson and Metro, it is unclear what is the s^qxopfime 
standard of constitutional review for such action.^ Since 
federal courts are organs of the federal govmunent, presum- 
ably the intermediate standard enunciated in Metro would 
apply. However, even after Ftdlilove, where a majority of the 
coifft declined to apply strict scnitiny to Congress, there was 
substaTi Jial debate as to wl^ether the Fullilove rules supplied to 
the federal courts.^* This debate was played out in the two 
lelevant cases: Sheet Metal Workers and Paradise. 

Writing for a four Justice plurality in both of those cases , 
Justice Brennan advocated intennediate scrutiny as the 
aiqx<^)riate standard of review. But Justice Brennan did not 
take this position because the cases involved federal courts. 
Rather, it simply reflected his view that aflRrmati ve action by 
any government body warrants that standard of review. In any 
event, Jusdce Brennan found no need to decide on the 
aiq)rq)riate standard of review of court-ordered remedial 
racial classifications: In his view the orders at issue in both 
cases "survive[d] even strict scrutiny.*' Paradise, 480 U.S. at 
167. See also Sheet Metal Wo-kers. 478 U.S. at 480. 

Justice Powell wrote separately in bodi cases stating his 
position that court-ordered remedial racial classifications 
should be subject to strict scrutiny, just like he said was 
^qxiale for legislative classifications in Bakke and 
FuUilove. Even under that standard, however, Justice Powell 
found the court (xders constitutional. See Paradise, 480 U.S. 
at 187 & n.2 (Powell, J., concurring); Sheet Metal Workers, 
478 U.S. at 484-85 (Powell, J., concurring). 

Evety Justice in bodi Paradise and Sheet Metal Workers 
— including the dissenters — concluded that the court- 
ordered racial classifications at issue were predicated on a 
"compelling interest,** because of fhe well-documented 
egregious discriminaticMi and resistance of those on whom the 
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orders were imposed.'* In Paradise, however, the majority 
and dissenters disagreed on the degree of deference owed to a 
district judge's choice of means to remedy that discrimina- 
tion. The specific dispute in Paradise centered on the 
question of the availability of race-neutral alternatives. The 
Paradise majority reasoned that, in light of the Alabama 
Highwj^ Department's legacy of discrimination and obsti- 
nance in responding to previous court ctders, the series of 
post-hoc alternative remedies pn^wsed by the dissenters 
would not have woriced'* For Justice O'Connor, however, if 
sti ^ct scrutiny liad any meaning, alternatives to racial 
classifications should have been explored. Paradise, 480 U.S. 
at 199-200 (O'Connor, J., dissenting), llius, what "disturbed" 
her most about the race-conscious order in Paradise was that 
"the District Court imposed the [remedy] without consider- 
ation of any of the available alternatives" Id. at 200 (empha- 
sis in original). By cwitrast. Justice O'Cbnnw said, die 
district court in Sheet Metal Workers had at least '"considered 
the efficacy of alternative remedies' before imposing a racial 
qaota."/rf. (quoting Sheet Metal Workers. 478 U.S. at 481 
plurality q)inion)). 

Responding to Justice O'Connor, the plurality said 
reviewing courts must defer to a lower court's remedial 
orders when a constitutiwial violation was poven below. 
Paradise, 480 U.S. at 183 (plurality opinion). In this regard, 
the plurality remariced that the district judge in Paradise 
"ha[d] first hand experience with the parties and [was] best 
qualified to deal with the 'flinty, intracticable realities of the 
day to day imposition of constitutional commands.'" W. at 
184 (quoting Swann v. Charlotte-Mecklenberg Board of 
Education, 402 U.S. 1, 6 (1971))." Therefore, although strict 
scrutiny requires race-conscious remedies to be narrowly 
tailored, "that requirement d[id] not qjerate to remove all 
discretion bom the District Court in its constructirai of a 
remedial decree." Paradise, 480 U.S. at ISS.'* 

Justice Stevens' Paradise concurrence was particularly 
emphatic on this point He declared that a "District Court 
ha[s] broad and flexible authority to remedy the '-wongs 
resulting fiom [a proven constitutional] violation." W. at 189. 
Relying heavily an school desegregation cases in which the 
Court had given district courts wide latitude in remedying 
proven constitutional violatiwis, Justio* Stevens said that 
"[t]he notioi that this Court should craft jpecial and narrow 
rules for reviewing judicial decrees in race-discrimination 
cases [had been] soundly rejected." /d. at 191. 

In his Croson concurrence. Justice Stevens sounded this 
theme again, claiming that "[i]t is the judicial system, rather 
than the legislative process, that is best equipped to identify 
past wrongdoers and to fashion [appropriate] remedies. Thus, 
in cases involving the review of judicial remedies imposed 
against persons who have been proved guilty of violations of 
law, I would allow the courts in racial discrimination cases 
the same bmad discretion that chancellors enjoy in other 
areas of the law." Croson, 109 S. Cl at 732 (Stevens, J., 
concurring). 

Justice Stevens was, however, the only member of the 



Croson majority to raise the issue of the latitude of a district 
judge, and distinguish it from that of a legislature. For the 
other five Justices — four of whom had dissented in Paradise 
on the grounds that the district judge had allegedly abused his 
discretion — consideration of race-neutral alternatives would 
IMt)bably be impwative before a court could order race- 
conscious remedies. Justices Kennedy and Souter were not on 
the Court when Paradise was decided. It is highly probable, 
however, that at least one — if not both — would join Justice 
O'Connor and the o>her Paradise dissenters in requiring 
district judges, at minimum, to consider race-neud^ rem- 
edies, and p,irh^s comply with the whole pan^ly of the 
narrowly tailored factors. 

B. IMPACT OF CROSON OU TITLE VH AND 
SECTION 1981 LIMITS ON 
AFFIRMATIVE ACTION 

1. TITLE Vn 

Much of what we know as affirmative actioi takes place 
in the woricplace of private employers, who are not state 
actOTS and thus are not subject to the Constitution. The 
afiRrmative action plans of private employers must, however, 
comply with Tide Vn of the 1964 Civil Rights Act" The 
cenb-dl question here is whether Title Vn draws the same 
lines as the Constitution and thus subjects private employers 
and state actors to identical constraints when it comes to 
afiimiative action. 

In Johnson, five Justices stated that Title VH of the 1964 
Civil Rights Act "was not intended to extend as far as. . . 
the ConstiUition." Johnson, 480 U.S. at 628 n.6. Nonetheless, 
the same basic two-step approach determines the validity of 
affirmative action under the Constituticm and Tide VH: (1) It 
must have a legitimate factual predicate, and (2) the means to 
its ends must be reasonable. As a practical matter, the second 
step does not vary with the natiire of the challenge, because 
under Title Vn, the Court has generally appUed the same 
factors it applies in determining if a racial classification is 
"narrowly tailored" for constitutional purposes.**' 

Presently, the diflference between the constitutional and 
statutory limits on remedial racial classification lies in the 
requisite £actual predicate. Under the Court's cuncnt Title Vn 
juri^Miidence, the racial classifications of private employere* 
need only be predicated on a "manifest racial imbalance in 
traditionally segregated job categories."*' In determining 
whether such an imbalance exists, an employer may compare 
the percentage of minorities (or women if the plan is gender- 
based) in the employer's woric force with the percentage of 
minorities (or women) in the general population or, if the job 
requires special skills, with the number of qualified minorities 
in the relevant labor market Johnson, 480 U.S. at 631-32. 

Significantly, a "manifest imbalance" need not support a 
prima facie case of a Tide Vn violation by the employer. Id. 
at 632. Thus, an employer can institute a racial classification 
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even if he w she had not previously discriminated" In fact, 
there is no need under Title Vn to show anybody's identified 
discrimination; an employer can predicate a racial classifica- 
tion on mere societal discrimination." To be sure, in Weber 
there was evidence that somebody had discriminated, namely 
the craft unions fiom which the employer drew its labw 
pool.** In Johnson, however, the manifest imbalance that the 
Court found to exist was not tied to anybody's identified 
discrimination." 

The Court's rationale for permitting employers to adopt 
remedial racial classifications under Title vn on a showing of 
"manifest imbalance" is its belief that the statute is intended 
to encourage "voluntary employer [initiatives to] . . . 
eliminat[e] the effects of discrimination in the wOTkplace." 
Johnson, 480 U.S. at 630. According to the Court, application 
of the prima facie standard would "thwart" voluntary efforts 
by forcing employers to "confess" their past misconduct, 
which, in torn, might subject them to lawsuits filed by those 
against whom they have admittedly discriminated Id. As 
Justice Blackmun described it, the prima facie lest would 
place an employer on a "tightrope" between "liability for past 
discrimination against blacks ... and liability to whites for 
any voluntary preference adopted to mitigate the effects of 
prior discrimination against blacks." The only way then for 
the employer to "keep [its] footing [would be to] eschew all 
forms of voluntary affirmative action." Weber, 443 U.S. at 
210 (Blackmun, J., concurring). 

Justice Stevens' views are similar, but reflect his own 
"spin" on affirmative action: In Johnson, he declared that 
there is "no reason why [an] employer has any duty, priw to 
granting a prefeiencc to a qualified minori^ employee, to 
determine whether his past conduct might constitute an 
arguable violation of Title VII." Johnson, 480 U.S. at 646 
(Stevens, J., concurring). But Justice Stevens considered this 
an element of his general "forward looking" JCTroach to 
affirmative action. Id. at 647. In particular. Justice Stevens 
said that employers should be allowed to "focus on the 
future" and predicate racial classifications on non-remedial 
grounds. Id. at 646. Justice Stevens was the only member of 
the Court in Johnson to articulate that viston of affirmative 
action under Title Vn. And even after Metro, it is uncertain 
whether a majority of the Court would allow private employ- 
ers to act on the basis of race to promote the non-remedial 
objective of fostering diversity in the wcMlqplace." 

The most significant vote in Johnson was Justice 
O'Connor's. She concurred m the judgment, but wrote that, 
under Title vn, a remedial racial classification can be 
justified only if "the employer could point to evidence 
sufficient to establish a firm basis for believing that remedial 
action is required ... [A] statistical imbalance sufficient for a 
Title vn prima facie case against the employer would satisfy 
this firm basis test."" In making this point, Justice O'Connor 
remarked that there i& "little justification for the adoption of 
different standards for affirmative action under Title VII and 
the equal protection clause." Johnson, 480 U.S. at 652 
(O'Connor, J., concurring). 



After Croson, the Constitution appeaeniXy requires prima 
facie evidence of identified discrimination as the predicate for 
state and local remedial racial classification. Indeed, Justice 
O'Connor said as much in Croson. That view may now carry 
over to HUe VII. For if Justice O'Connor's view that the 
constitutional and statutory limits on remedial racial classifi- 
cations should be the same gamers the support of a majority 
of the Court, then the prima facie standard would also 
jffesumably ^ply under HUe VII." 

Ihat result is more likely now, because Justices Kennedy 
and Souter have replaced Justice Powell and Brennan, both of 
whom had favored the "manifest imbalance" standard as the 
requisite Tide vn requLiement In fact, Justice Kennedy 
agreed with Justice O'Connor in Croson that the Constitution 
requires racial classifications to be predicated on prima facie 
evidence of discriminatiwi. It is probable that Justice 
Kennedy will also follow Justice O'Connor's opinion in 
Johnson and opt for the prima facie requirement under TiUe 
vn." Fiirthermorc, he could even go with Justice Scalia and 
vote U) overrule Weber Either way, the Croson ground rules 
may soon apply in the Title Vn context'" 



2. SECTION 1981 

Private employers must also comply with 42 U.S.C. § 
1981, which bars racial discrimination in the "making and 
enforcement of contracts." Indeed, Section 1981 appties to all 
employers, including those who are not covered by TiUe Vn. 
In the employment context, the main thrust of the statute is to 
prohibit discrimination in hiring. See Patterson v. McLean 
Credit Union, 109 S. a 2363 (1989). 

The Court has held that, like Title VH, Section 1981 
prohibits discrimination against whites on the basis of their 
race. See McDonald v. Santa Fe Trail Transportation Co. , 
427 U.S. 273 (1976). But it has never decided whether the 
statute prohibits discrimination against whites pursuant to 
affirmative action plan that would satisfy the Title Vn 
standarels of Weber and Johnson. This questim is potentially 
a crucial one for private employers, because Titie Vn and 
Section 1981 do not always impose parallel restrictions." In 
fact, in crucial respects, the standards of liability under 
Section 1981 arc identical to those of the Constitution. For 
example, to prevail under Section 198 1 , a plaintiff must prove 
intentiord discrimination; disparate impact is not enough.'^ 
The Court could therefore conceivably apply the Croson 
constibitional ground rules in the context of a Section 1981 
challenge to affirmative action." Indeed, numerous suits 
challenging affirmative action programs have raised Section 
1981 claims, as well as constitutional claims. For example, 
the plaintiffs did just that in Krupa v. New Castle County — a 
post-Crojo/i case. But the court was able to avoid the 
question of whether Section 1981 prohibits affirmative action 
because the challenged race-based decision involved promo- 
tions, which the statute ^arenUy does not cover under the 
rule articulated in Patterson. See Krupa, 732 F Supp. at 520. 
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VII. Conclusion 

Croson and Metro rejvesent a watershed in the law of 
aflfmnativc action. In these two decisions, the Supn-eme Court 
has set forth the general constitutional rules governing the use 
of race to benefit mincnities. In coming years, we will see 
how these rules play out in i^actice: how govemmenLs— and 
perhaps even private employers— adjust and recraft affirma- 
tive action programs, and how an increasingly conservative 
federal bench responds. It promises to be a particularly 
challenging time fcH* advocates of affirmative action. 



Chapter XVI 

Voting Rights Enforcement in the Bush 
Administration: The First Two Years 



by Frank R. Parker 



I Justice Department Voting Rights 
Responsibiilties 

Voting rights policies play a critical role in any civil rights 
enforcement program. FuU protection for the right to vote is 
fimdamental, not only because the right to vote is intrinsically 
important, but also because the right to vote and participate in 
the democratic process is protective of all other rights. In a 
country founded on the principle that taxation wiUiout 
represMitation is wrong, the right to vote also incorporates the 
nght of voters to be free of electoral systems that deny them 
an equal opportunity to gain representation of Uieir choice. 

The Justice Department's principal voting rights enforce- 
ment responsibilities derive from Sections 2 and 5 of the 
Voting Rights Act of 1965.' Under Section 2 tiie Department 
has the responsibility for bringing lawsuite to eliminate votine 
practices and methods of election Uiat have a racially 
discriminatory result Under Section 5 Uie Department has the 
duty to review voting law changes submitted by coveied 
states for Justice Department preclearance, to object to 
changes when die state or locality fails to show that they do 
not have a racially discriminatory purpose or effect, and to 
lite lawsuits to block implementation of unprecleared or 
objected to changes.' 

In addition, die Department is responsibte for dispatching 
federal exanuners (registrars) and observers (poll watchers) to 
covered states when needed; defending baUout suits brought 
by covered states and locaUties seeking to exempt tiiemsel ves 
trom the Section 5 preclearance provision; and enforcing the 
bilingual voter registration and election requirements for non- 
Enghsh-speaking voters. The Department also is responsible 
for enforcmg the Uniformed and Overseas Citizeni Absentee 
Votmg Act which provides procedures for absentee voting in 
tederal elections for unifonned and overeeas citizens. 



II. The Reagan Administration Record 

In my chapter Voting Rights Enforcement in the Reagan 
Admtmstration contained in die 1989 Report of the Citizens' 
Commission on Civil Rights, One Nation, Indivisible I 



^yzed the Reagan Administration's pooriecoid of Voting 
Rights Act enforcement' I found that despite paying Un 
semce to voting rights, the Reagan Administration op6osed 
e veiy major effort to strengthen voting rights protections and 
m oiforcmg Uie Votmg Rights Act in significant instances 
took positions that undermined voting rights guarantees 
wiUiAssistantAttomey General William Biadfoid * 
Reymrfds taking the lead, the Reagan Administration opposed 
the 1982 amendment to Section 2 of the \bting Rights Act 
that elmiinated Uie requirement of proving discrinUnatory 
mtent Section 2 is the nationwide statutory prohibition 
against any voting or election practice that has a racially 
discrunmatory result After the amendment passed. Uie 
Reagan Administration failed to vigorously enforce its new 
provisions; aUowed poUtical meddling to undermine effective 
enforcement; frequenUy sided wiUi SouUiem states resisting 
implementation of Uie Voting Rights Act. most notably in 
Thornburg v. Gingles, U»e landmark Supreme Court case Uiat 
sunpbfied proof of a Section 2 violation; and opposed 
effeottve remedies even after a violation had been found * 
The Reagan Administration also in significant instances 
attempted to undenninc enforcement of Section 5 of Uie Act. 
Secaon 5, Uie federal preclearance requirement, is Uie firet 
line of defense against discriminatory voting law changes in 
the SouUi and Uie SouUiwest Section 5 requires nine covered 
Slates and parts of seven oUiers to prove to Uie Justice 
Department (or D.C. District Court) Uiat any new voting law 
change is nondiscriminatory in purpose and effect If Uie 
Justice Department objects to Uie change, Uiat change cannot 
be unplemented unless Uie covered jurisdiction obtains Uie 
approval of Uie D.C. District Cburt. 

Despite important Section 5 objections after U»e 1980 
Census, overall during Uie first seven yeare of Uie Reagan 
Administration Uie rate of Justice Department Sections 
objections substantiaUy declined to one-Uiiid Uie rate of orior 
administrations. In addition. Reynolds, despite staff recom- 
inendations, approved raciaUy discriminatory voting law 
changes Uiat later were stnick down by Uie courts; precleared 
voting law changes that had been blocked by prior adminis- 
irations: adopted unduly restrictive inteiprctations of what 
types of changes were covered by Section 5 and under what 
cucumstances a change has been precleared; precleared 
discrunmatory annexations under a nile pennitting de 
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minimis discrimination; and precleared discnminatoiy 
features of submitted changes but then sued the jurisdiction to 
block implementation of the approved change.* 

Further. Reynolds attempted to flaunt the will of Con- 
gress— expressed when Congress amended tiie Act ui 1982— 
by announcing that voting law changes submitted for 
preclearance under Section 5 would not be judged for 
discrimination under the new Section 2 "results" test 
Reynolds retreated from this indefensible position only after 
an outcry from key members of Congress and civil rights 

^°ffight of these defaults. I made a number of recommen- 
dations to expand voting rights protections and to provide for 
more vigorous enforcement I recommended that the Bush 
Administration should (1) support the Universal Voter 
Registration Bill designed to remove existing bamers to voter 
le^tiation; (2) increase the number of Section 2 lawsuits; (3) 
advocate more effective remedies, such as 65 percent 
minority districts and remedial plans with single-member 
districts only, once a violation had been found; (4) revise its 
Section 5 regulations to make it clear that the Department 
will object to any plan which has a racially discriminatory 
result; (5) object under Section 5 to any plan that has even a 
sUght discriminatory effect; (6) more closely monitor elation 
day assistance to illiterate voters to insure that they are able to 
receive assistance from any person of their choice; (7) obtam 
the necessary computer and other technical capabilities to 
analyze new plans after the 1990 Census; (8) institute 
criminal prosecutions, particularly for repeated violaUons of 
the Act; and (9) more vigorously advocate injunctions against 
any further at-laige elections, once courts have found that at- 
laige elections violate the Voting Rights Act' 



III, Bush Administration Voting 
Rights Policies 

Upon taking office. Attorney General Richard " liomburgh 
repeatedly stated that the Bush Administration Justice 
Department was detennined not to repeat Uie mistakes of the 
past eight ycare in the area of civU rights enforcement John 
R. Dunne, Thomburgh's appointee to head the Civil Rights 
Division, appears to be sincerely interested in vigorously 
enforcing the Voting Rights Act and has said so on numerous 
occasions. He has reached out to civU rights organizations 
and listened to their views, made numerous pubUc appear- 
ances before a variety of different groups at which he has 
pledged strong Voting Rights Aa enforcement* personaUy 
argued the important Texas at-laige judicial elections case 
before the en banc Fifth Circuit' and filed briefs in a number 
of important cases supporting the discrimination claims of 

niinority voters.'" , . .e- .i 

Nonetheless, there have been several significant lapses 
which must be corrected if the Bush Administration is to 



make good on its commitment to strong voting nghts 
enforcement These include the Justice Department s early 
opposition to the National Voter Registration BiU (d^ussed 
in another chapter), its Supreme Court brief in Sanchez v. 
Bond opposing Supreme Court review of aTenth Circuit 
decision upholding at-large elections that discriminated 
against Hispanic voters, and its faUurc in significant mstanccs 
quickly to initiate lawsuits to enjoin . iplejnentation of voting 
law changes to which it has objected under Section 5 of the 
Voting Rights Act 

A. SECTION 2 ENFORCEMENT 

The Department appears to be making good on its proniise 
to vigorously enforce Section 2 of the Voting Rights Act the 
national prohibition on discriminatory voting practices. The 
Department has filed and prosecuted a number of miportant 
high-profile lawsuits, including United States v. Georgia, 
the lawsuit chaUenging Georgia's majority vote/runoff 
requirement and UnitedStates v. Comty of Los Amies 
(filed during the prior administration but tried m 1990), the 
lawsuit chaUenging racial gerrymandering against Hispanics 
in county supervisors* redistricting in Los Angeles County. 

The Justice Dqjartmenfs lawsuit against the Georgia 
majority vote requirement is the first such lawsuii filed by the 
Department (prior to the Department's lawsuit a private 
lawsuit challenging Georgia's majority vote requirement had 
been filed by black voters). In many parts of the South a 
majority vote requirement for party nomination or elecUon 
(Geoigia requires a majority for both) has had a discnmina- 
tory impact Frequentiy. a black candidate wiU receive the 
most votes in a multi-candidate field. But, if the black 
candidate fails to win a majority, there must be a nin-off 
election between the candidate who receives the most voles 
and the candidate with the next highest number of votes, 
often a white candidate. In white majority districts, white 
voters usually bloc vote for the white candidate in the nm-off 
election, resulting in the black candidate's defeat" 

The United States v. County of Los Angeles case, m which 
the Department joined with Hispanic voter plaintiffs chal- 
lenging the county redistricting plan, was probably the 
Department's biggest and most expensive voting rights case 
ever filed. The case cost the Department over $2 million. The 
Uiree-month trial required an enonnous expenditure of effort 
and money by the Department 16 expert witnesses testified 
for plaintiff^s and defendants, more than in any other votmg 
rights case. The district court niled that the challenged 
redistricting plan was racially discriminatory against Hispanic 
voters in intent and effect and ordered the adoption of a new 
plan with a majority Hispanic district'* The U.S. Court of 
Appeals for the Ninth Circuit affinned the district court's 
decision on the basis of its findings of discriminatory intent 
and the Supi eme Court both reftised to stay implementation 
of the new remedial plan and declined to review the Ninth 
Circuit's decision." 
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This case was very important for Hispanic voters. Los 
Angeles County, with over 7 million inhabitants, is the largest 
county in the country and has mote population than 42 stales. 

The new plan gives the county's more than 2 million His- 
panic residents the opportunity for the first time to elect a 
Hispanic candidate to the county board of supervisors, the 
county governing board. 

In addition to these lawsuits tiled by the Department, the 
Department also has supported claims of voting discrimina- 
tion in cases filed by prx ate plaintiffs challenging the at-large 
election of state court judges, most notably in LULAC v. 
Clements, a Tbxas lawsuit Lawsuits clallenging at-large state 
judicial elections are a relatively new development in voting 
ri^ts law. State judiciaries are one of the last bastions of 
political segregation. At-large judicial elections generally 
make it difficult for minority voters to elect candidates of 
their choice, with the result that even in states with high 
miiiority concentrations almost all state court judges are 
white or Anglo. For these reasons, federal district courts in 
three Southern states, Mississippi, Texas, and Louisiana, have 
stnick down at-large judicial elections for violating Section 2 
of the \foting Rights Act" 

In LULAC V. Clements the U.S. District Court in Texas 
made strong fmdings that at-lar:ge judicial elections di.scrimi- 
nated against Hispanic and black voters in a number of Tfexas 
judicial districts." Despite these fmdings of discrimination, a 
panel of the U.S. Court of Appeals for the Fifth Circuit 
reversed, niling that methods of election for state court trial 
judges are not covered by the anU-discrimination piDhibitions 
of Section 2." 

The Justice Department filed briefs in support of the 
minority voter plaintiffs in this case, and when the case was 
reheard en banc by the Fifth Circuit, Dunne personally 
appeared before the court of appeals and argued the 
Department's position that Section 2 covers at-large judicial 
elations. In spite of a general judicial policy of deferring to 
the Justice Department on interpretations of the scope of 
federal voting rights legislation, the full Fifth Circuit, by a 
vote of 12 to 1, rejected the Department's position and ruled 
once again that Section 2 does not cover discriminatory 
judicial elecUons." The Fifth Circuit's niling also resulted in 
court orders dismissing two pending judicial elections cases 
in Louisiana." On January 18, 1991. the Supreme Court 
agreed to review the Fifth Circuit's decisions in the LULAC 
case and in Chisom v. Roemer, one of the Louisiana cases, but 
as of this writing had not yet rendered a decision on the 
merits. 

In preliminary briefs filed in the Supreme Court, the 
Justice Deparunent maintained its position that at-laige 
judicial elections are covered by Section 2. In Chisom v. 
Roemer, in which the Justice Department was a party, the 
Department filed a petition for a writ of certiorari contending 
tliat the Fifth Circuit's en banc ruling in LULAC is "contrary 
to the broad remedial purposes underiying the 1982 amend- 
ments to Section 2."^' 

The Department also has supported the discrimination 



claims of minwity voters in other cases in the SujMeme 
Court.^ In two important Supreme Court cases. City of 
Norfolk V. Collins (No. S9-9S9) and Liberty County, Florida 
V. Solomon (No. 90-102). the Department filed briefs 
recommending that the Supreme Court decline to review 
court of appeals' decisions favofable to minority voters* 
claims of vote dilution. The plaintiffs in Collins had won a 
Fourth Circuit niling striking down at-large city council 
elections in Norfolk, Vii:ginia for diluting black votes, and the 
city sought review of that decision in the Supreme Court." In 
Liberty County the Eleventh Circuit had reversed a district 
court decision upholding at-large county elections and 
remanded for further findings on plair^tiffs' discrimination 
claims, and the county sought Supreme Court review.^ In 
both cases, the SujM-eme Court denied certiorari. 

In addition, the Department filed a brief supporting 
di.scnmination claims in the Arkansas legislative rcdistrictine 
case, CUnton v. J^ers (No. 89-2008). recommending 
SujMcme Court affirmance without oral argument of a three- 
judge district court decision favorable to minority voters. The 
district court stnick down the state's 1981 legislative reappor- 
tionment plan for gerrymandering black voting strength and 
adopted a new plan that created seven new majority black 
House districts and two new majority black Senate dis- 
tricts.-" The Supreme Court summarily affirmed the disuict 
court's decision, establishing an important precedent for 
applying the Section 2 legal standards, which courts have 
applied in at-large election cases to challenges to discrimina- 
tory redistricting as well." 

Nonetheless, there has been one significant lapse from the 
Dq)artment's commitment to minority voting rights In 
Sanchez v. Bond (No. 89-353), the U.S. Cburt of Appeals for 
the Tenth Cucuit rejected Hispanic voters' claims that at-laiBc 
county elections diluted their voting strength." Despite 
uncontradicted statistical evidence of racial bloc voting by 
Anglos that resulted in the defeat of aU Hispanic candidates, 
the Tbnth Circuit mled tliat vote dilution had not been proven 
because some Anglos allegedly supported by Hispanic voters 
had won election, and because one lay witness for defendants 
gave anecdotal testimony that Hispanic voters were not 
pohtically cohesive. The Tenth Ciixjuit's reasoning substan- 
tially deviated from the standards set forth by the Supreme 
Court m Thornburg v. Gingles, the controlling authority, and 
other cases." 

The Hispanic voter plaintiff's then sought review of the 
Tenth Circuit's decision in the Supreme Court, and the 
Supreme Court asked for the Justice Department's views 
Although the Department in its brief admitted that the lower 
courts' decisions were "opaque" and "pK)blematic," it 
nonetheless recommended that the Supreme Court not take 
Uie case because the issues were not sufficienUy important for 
Supreme Court review." SubsequenUy. the Supreme Court 
demed certioran. leaving standing the adveise Tenth Circuit 
precedenL" 

The Justice Department's brief in Sanchez v. Bond was 
UToubling because, by supporting defendants' arguments, the 
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Department's position was reminiscent of Department 
policies of the prior eight years and raised the issue of 
whether minority voters would be able to rely on the Justice 
Department fully to protect their voting rights in the 1990s. 
The Sanchez brief seemed to reflect the continuing legacy of 
Brad Reynolds' tenure." However, it is important to note that 
the brief was filed during Assistant Attorney General John R. 
Dunne's first month on the job, and for that reason may not 
reflect his mature thinking on voting rights issues. FurthCT, 
the Department's subsequent Supreme Court briefs, in City of 
Norfolk V. Collins, Liberty County v. Solomon, Clinton v. 
Jeffers, United States v. County of Los Angeles, and Chisom v. 
Roemer, while not all of them were totally uncritical of the 
pro-voting rights nilings of the appeals courts, overall were 
more sympaSetic to minority voters' discrimination claims. 
Hopefully, the Sanchez brief was an abberation and does not 
reflect current Justice Department policy on voting rights 
issues. 



B. SECTION 5 ENFORCEMENT 

The Department's record for Section 5 enforcement 
appears to have improved In 1990 the Department lodged 
high-profde Section 5 objections to new laws creating at- 
large judicial elections in Georgia, Louisiana, and Texas. 

The Georgia submission involved state statutes creating 
new superior court judgeships going back to 1967 and 
encompassed 30 of the state's 45 superior court circuits. All 
of the superior court judges were elected at-laige. In his 
Section 5 objection letter, Dunne noted that the election 
system requires a majority vote in both the primary and 
general elections, and candidates must ran for a designated 
post, which precludes single-shot voting, all making it very 
difficult for black candidates to get elected. In elections held 
under this system, incumbents almost always win. Dunne 
also found that in the Atlanta Circuit, in which most of the 
black candidates have run, voting is racially polarized, no 
black candidate has ever defeated a white incumbent, and, 
while five black judges have been elected in AUanta, they 
were never opposed. Although the AUanta Circuit is 51 
percent black, only three of the eleven superior court judges 
arc black. Outside AUanta, only Uiree blacks have served as 
superior court judges, and all of Uiem were initially appointed 
to fill vacancies.'^ 

On Uiese facts, Dunne concluded Uiat Uie state had not met 
its burden of proving Uiat Uiese new judgeships met Uie 
Section 5 preclearance standards, declined to wiOulraw Uie 
Department's 1989 objection to 48 new judgeships, and 
objected to ten new judgeships created in 1989 and 1990.** 
The Louisiana and Texas objection letters also objected to Uie 
creation of new judgeships elected in at-large voting wiUi 
electoral mechanisms Uiat made it difficult for black candi- 
dates to win elections. 

Two oUier factors indicate improvements in Uie 
Department's enforcement of Section 5. There have been 



fewer complaints fiom civil rights organizations Uiat objec- 
tionable changes are being iq?prr>ved. Furthw, to my knowl- 
edge, for Uie past two years Uiac has been no instance in 

which a voting law change approved by Uie Justice Depart- 
ment has been struck down by Uie courts as racially discrimi- 
natory. 

What problems remain in Section 5 enforcement arc not 
necessarily endemic to Uiis administration. Ball, Kiane, and 
LauUi in Uieir book. Compromised Compliance, based largely 
on an analysis of Nixon and Carter Administration policies, 
have pointed out Uiat Uie Department has been weak on 
foUowing up Section 5 objections" and has been reluctant to 
file lawsuits to enforce Section 5 objections: 

Going to court is not an easy decision. As long as Uie 
CRD [Civil Rights Division] can keep negotiatiOTS, even 
if Strained, moving ahead, it retains control over Uie 
conflict's outcome. Leaving its bureaucratic bailiwick 
means surrendering some d^ree oS influence to Uie 
vagaries of Uie judicial process. After all, some federal 
judges in souUiem districts still oppose federal interven- 
tion into local deciural afiEairs. Because Uie movement to 
litigation transforms Uie agency's relationship wiUi the 
covered jurisdiction from cooperation to confrontation, 
Uie step-up in coercion is not taken lighUy by Uie CRD 

leadership.** 

As a result, Uie initiative for enforcing of Justice Dqiart- 
ment Section 5 objections remains largely in Uie hands of 
private litigants. During Uie past two years private litigants in 
several instances have had to file lawsuits and motions for 
injunctions to block implementation '^f new voting laws 
which either had never been submitted for Section 5 preclear- 
ance or to which Uie Justice Department had objected." The 
Justice Dqwrtment, to its credit, generally has supported 
Uiese private initiatives eiUier by filing companion lawsuits or 
by filing friend of Uie court briefs on plaintiffs' side. But 
private litigants generally have had to shoulder the burden 
and expense of initiating Uiese lawsuits and motions for 
injunctive relief. 

The issue of blocking implementation of objected-to 
changes has become critical in light of Uie increasing 
tendency of recenUy-appointcd federal judges in Uie SouUi to 
disrc^ Uie Voting Rights Aa's prohibitions and refiise to 
enforce Justice Dq^rtment Section 5 objections. In Uiree 
recent cases, two from Lo'^'ana, Clark v. Roemer and 
Hunter v. City of Monroe, and one tmm Texas, Mexican 
American Bar Association of Texas v. Texas, Uiree-judge 
federal district courts refused to enjoin elections or Uie 
swearing in of winning candidates for newly-created judicial 
positions to which Uie Justice Department had objected under 
Section 5." The Supreme Court issued an injunction pending 
appeal in CtorJk V. i?oewer enjoining new elections for Uie 
objected-to judicial posts, but refiised to grant an injunction in 
Hunter v. City (^Monroe, appaienUy because Uie elections 
already had taken place.^ 

To prevent Uie implementation of election changes to 
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which Uie Justice Department lias objected, the Department 
should initiate a program of exacting written, signed pledges 
from submitting jurisdictions that they will not attempt to 
mjplement unpiecleared or objected-to changes. Absent such 
assurances, the Department should be more aggressive in 
uncovering unprecleared changes and in filing Section 5 
enforcement actions to block unprecleared or objected-to 
voting law changes. 



fV. Conclusion 

OveraU, there appears to be a marked improvement in 
Voting Rights Act enforcement under die Bush Administra- 
tion. The Department has been more visible and aggressive in 
filmg and prosecuting Section 2 lawsuits against discrimina- 
tory election practices, in supporting private lawsuits 
chaUengiiig discriminatory voting practices, and in lodging a 
nuinber of important Section 5 objections to discriminaiorv 
voting law changes in covered states. 

However, contrary to the Attorney Genera's assurances 



the Department appt^ in &>mt instances to have repeated 
some of the mistakes of the pi. administration. The 
Department's early and prematiirc opposition to the national 
voter registiation bill is reminiscent of the Reagan 
Admui^on's opposition to amendments strengthening the 
Votmg Rights Aa in 1982. HopefuMy. the Department wUl 
reconsider its position when the biU is reintrtxluced in 
Congress. The Department's brief recommending tiiat tfie 
Supreme Cburt decline to review the Tfenth Circuit's decision 
m Sanchez v. Bond, whUe not a brief on the merits of the case 

raises uoublmg questions regarding the Department's 
commitment to vigorous Voting Rights Act enforcement The 
pepaitment s failure to be more aggressive in taking the 
midative to block implementation of unprecleared and 
objected-to voting law changes remains a continuing problem 
which the Department should address. 

Nonetheless, the Department's opposition to the voter 
rcgistiatioo bill and its Sanchez filing occurred early in tfie 
Admmistraton. before Assistant Attorney General John 
Dumie gained full control of Civil Rights Division poUcies 
Dunne appears sincerely interested in vigorous voting rights 
enforcement, and civil rights groups fiiUy expect him to make 
good on that commitment 
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Chapter XVH 

Voter Registration Reform: 
Eliminating Discriminatory 
Registration Barriers 

by Marsha Nye Adler 



I. Introduction 

Immediately before the 1990 general election, the New 
York Times surveyed adults nationwide in order to create a 
profile of nonvoters. As other past research has found, 
nonvoters tend to be younger, more mobile, less likely to 
have attended college, and more ^t to have incomes under 
$30,000. The other characteristic is that nonvoters, while not 
feeling strongly partisan, tend to be fairly equally divided in 
Cicir preference for Republican and Democratic candidates. 
TTiese are also characteristics of Americans who are not 
registered to vote. 

For the past thirty years, the turnout rate has moved 
steadily downward, with 1990 Uimout sinking to about 36 
percent of the eligible pq)uladon. Nearly twice the number 
of potential voters passed up their right to vote than cast 
their ballots. 

What's the reason for the decline in participati(Mi? And 
what's the reason for so many Americans letting the election 
pass them by? 

In survey after surv^v in the past several elections, the 
reason that most people have offered for not going to the 
polls is that they are not registered to vote. Seventy million 
Americans fit into that category, more than a third of the 
eligible voter pool. 

Scholars, pundits, reporters and a host of others have 
attempted to determine the reason for the decline in partici- 
pation among Americans. They cite factors from anomie to 
disgust, complacency to agitation with the system, negative 
campaigns to the lack of interesting candidates as the 
"cause" of low voter involvement In our complex society 
and its complicated political structure, any «■ all of these 
factors may be operating in different political arenas. 
Additionally, while any of these factws may have a negative 
impact on ixulicipatiOT, they defy political or legislative 
remedies that can be applied to tum the trend line upward. 

We do know, however, that there is one factor that 
obviously contributes to a low voter tumou*:, and that is Uie 
rate of registration of eligible voters. 



II. Voter Registration as a Factor in 
Decline of Turnout 

In half the states, voters must register in person at voter 
registration sites, at appointed hours and days, and as much as 
30 days before an election. In other states, some measures 
have been implemented to make it easier (or votere to 
register, such as mail-in registration, agency-based registra- 
tion, including "motor voter"— registering at drivers license 
facilities— and election Jay voting. In states that have eased 
registration by these means (the mote reform, the higher the 
chaiige), registration and turnout have increased, or at least 
declined at a slower rate than states with no refcxm programs. 

By far the most effective method of registration in the past 
several years has been agency-based. The ideal agency-based 
program includes active staff involvement in the registration 
pro-ess, using an integrated application form. The most 
widespread use of this method is a program administered by 
motor vehicle departments, dubbed "motor voter." While the 
metlKxl of registration varies from state to state, motor voter 
programs include on either the drivers license application 
form or in the questionnaire on the computer a section that 
allows the drivers license applicant to register to vote. The 
most effective jH-ograns, such as those in Minnesota and the 
District of Columbia, involve the staff in asking the applicant 
if he or she wants to register to vote and assisting the 
applicant in filling out the registrai " jn infonnation. 

The District of Columbia set a new turnout lecod in 1 990, 
surpassing the presidential election of 1988, after raising its 
voter registration by twenty-six percent since 1986. More 
than 75 percent of the new registrations came fiom the 
District's newly implemented motor voter [H-ogram. Emmett 
Fremaux, Washington's Elections Board Director, stated 
recendy that "the fact that a new record has been set in a non- 
presidential year indicates that a fundamental increase in 
voter registration has occurred in the District" 

The connection between registration and turnout is 
obviously strong, since in all states but North Oakota, citizens 
must register in order to vote. The percentage of registered 
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voters who actually vote is high— 86 percent of registered 
voters voted in 1988. If turnout of registered voteis is so high, 
and turnout in general is so low, then logic tells us that 
registration is the key to raising turnout--^ several jurisdic- 
tions found in 1990. 

Besides the District of Columbia, several states that 
aggressively had undertaken improvements in their registra- 
tion systems increased turnout dramatically. Nevada, near the 
bottom of states in participation in 1986, registered 54,000 
new voters in 1990 through its moUx voter program instituted 
in 1989, and increased turnout by two percent in an election 
with no statewide races. 

North Carolina, which has had a motcff voter program on 
the books for several years, began in earnest to implement the 
process in late 1989. Between January and August of 1990, 
North Carolina had registered 84,000 voters, increasing 
registration and raising turnout from 1986 by nve/i/y percent 

Minnesota's election system is the most jMOgressive in the 
country, and as a result, the state has the hi^est registration 
and turnout of any state. The combination of election day, 
motor voter, agency-based and mail-in registration has 
assured Minnesota nearly 90 percent registration and an 
increase in turnout from 1986 of 16 percent 

Another election-day registration state, Maine, increased 
its turnout between 1986 and the 1990 election by thirteen 
percent by adding a motor voter program to its election 
system. 

III. CongiBSsional Action on Voter 
Registration 

In February, 1990, the U. S. House of Representatives, by 
a margin of 289-132, passed legislation that would require 
states to institute programs to expand voter registration. 
These programs would include motor voter, agency-based, 
and mail-in registration. The bill also included a j^ogram that 
would guarantee that cleaning voter roUs would be conducted 
in a nondiscriminattny manner. The Senate considered its 
version of the legislation in Sq)tember of last year, but in 
end-of Congress maneuvering, was blocked from consider- 
ation by a vote that fell five short of the sixty votes needed for 
cloture. 

While the White House indicated that voter registration 
reform legislation was problematical, and that certain features 
of the Wll were unacceptable, the Bush Administration never 
threatened a veto. There was speculation that the White 
House was behind the Senate Republican refusal to allow the 
Senate bill to come to the flow, and that the White House 
may play a similar role in the 102nd Congress. 

On January 23, 1991, Senate sponsors introduced a 
revised bill, S. 250, the National Voter Registration Act, and 
pledged their efforts to move the bill in the first nwnlhs of the 
session. Hearings liave been scheduled for March by the 
Rules Conunitiee. In the hearings, Chairman Wendell Ford 



(D-KY) intends to considw possible amendments and review 
recent research on voter registration. 

The proi^ts for Senate passage seem brighter this year 
since Senator Maik Hatfield (R-OR) signed on as an original 
cosponsor of S* 250, and other Republicans arc expected to 
join him in sponsoring the bill. In the 101 st Congress, the 
voter registration reform bill had no Rqmblican cosponsors 
and meager Republican support. 

A House biU, similar to legislation that passed last year, is 
expected to be introduced in March or April. Rq>. John 
CcHiyers (D-MI) nay also offer his own version of reform 
legislation, which would include election-day registration. 

In 1987, the Citizens* Commission on Civil Rights issued 
a repcHTt, **Barriers to Registration and Voting: An Agenda for 
Reform,'' that documented the historic and cunent barriers to 
voting, and made recommendations for legislation and citizen 
action to remove impediments to registration and voting. 
Many of those recommendations are contained in the 
registration pix^sals now befwe the House and Senate. 

IV. What National Voter Registration 
Reform Legislation Does 

While there are some diflferenccs in the approach the 
House and Senate have taken regarding a national voter 
registration reform bill, the provisions are neariy ideniical. 
They include the following: 

1. Automatic voter registration when applying for a 
drivers license or a photo IdentificaHon card. Cwnently 13 
states have some iom of "motor voter^ rcgistmtion. The 
federal legislation is modeled on the nK>st effective and 
efficient programs, and adds an ''automatic'' feature— that the 
applicant is regist^ to vote unless he or she declines. 

2. Agency-based registration. Registration forms must be 
widely available and government offices, including public 
schools, libraries, unemployment, vocational rehabilitation 
and welfare offices, must provide assistance in c(Mnpleting 
thefonns. 

3. Registration by mail. In the fed^ legislation, mail 
registration, now available in half of the states, must be on a 
fonn that is nnade available fcx^ public and private secun* 
distribution. No notarization may be required, and a federal 
fom may be used that states will be required to accept 

4. Prohibition on all purging for nonvoting. Currently, all 
but eight states automatically cancel registration for failure to 
vote. All but six of the remaining 41 states cancel for failure 
to vote in a period of four years or less. Thus, even if an 
individual is still eligible to vote and resides at the same 
address he or she will be removed from the voting rolls. 
Almost half of the stales that piuge for nonvoting require the 
voter to reregister without providing the fnms; many states 
do not notify the voter of the puige. 

5. Other provisions. While House and Senate legislation 
allows for cleaning of lists when it is conducted in a uniform 
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and non-discriminatory manner, voters cannot be removed 
unless they have died or moved, w if they become ineligible 
for other reasons. The legislation also prohibits list cleaning 
within 60 days of a federal election. Both political parties, as 
well as oigamzations that engage m voter registration, want 
clean lists, and there is widespread suppcxt for this provision. 
There remain some questicHis about the method of notification 
of voters who s^pear tc have moved, and protection of voters 
who inadvertently have been removed fiom the rolls. 
Congressional leaders are working to achieve consensus on 
the most effective list cleaning mechanisms, with the greatest 
protections fcH* voters, and plan to make those jHocedures part 
of the bills introduced in the 102nd Congress. 

The legislation also will include strong penalties to 
prevent harassment of voter registrants and reduce fraud, and 
enforcement provisions that include recovery of attorneys* 
fees and costs. 



V. Issues in Congressional Support 
of Registration Reform Legislation 

A. FRAUD 

In past years, when voter registration reform was pro- 
posed, the most potent argument against change was that 
opening the system also creates the opportunity for election 
fraud Studies have shown, however, that states that have 
instituted reform programs have not suffered increased fi^ud 
by voters or election officials. For example, the specter of 
thousands Oi unqualified voters descendling on the polls and 
changing the outcome of elections has been raised by anti- 
immigration groups to tum back refcxms like election day 
voter registration. Yet in the three states that have instituted 
election day registration— Minnesota, Maine and Wiscon- 
sin—there has been no increase in voter fraud 

Agency-based registration, the most effective registration 
method, is also least vuhierable to fraud, because registering 
agencies (motor vehicle, welfare and imemployment) require 
extensive documentation to support plications for licenses 
or benefits. 

Wien the issue of fi^ud is discussed, certain cities, like 
Chicago, are mentioned. But Chicago and the state of Illinois^ 
famous for election ineguUuities, have election systems of 
the old style that politick parties and election officials have 
shaped and manipulated to achieve their own ends. 

In the federal legislation, moreover, stiff penalties are 
imposed on individuals, including election officials, who are 
found to commit voter fraud. 

B. COST 

State and local election officials are understandably 
worried about the cost of instituting registration reforms, but 



recent research on states that have instituted motor voter and 
other refcrms have found that the new programs are inexpen- 
sive to administer. For states with statewide computerization 
in motor vehicle and other offices, the cost is minimal. Forms 
may have to be redesigned to include additional information 
for registration purposes, and systems to transfer the informa- 
tion from mottMT vdiicle and other agwicies to voter registra- 
tion offices may have to be created, but there is little cost 
impact on the agencies. Washington Stale estimates that the 
cost of its fully computerized system will cost only fifty cents 
for each new registrant 

Agency-based and mail-in registration do not have to be 
done by computer. Several states, including Minnesota, 
Nevada, Colwado, and the District of Columbia, do not use 
computerized systems to execute their highly effective motor 
voter programs. Minnesota estimates that the cost for its 
program is 35 cents a transaction. The District of Columbia's 
estimated cost (or motor voter registration is three cents per 
voter. 

Congressional sponsors of voter registration ref(mn 
legislation are considering ways to defray costs of the federal 
program through grant {nograms and postal rate savings. 

C. STATES RIGHTS 

Of^nents of federal legislation numdating voter regisira- 
tiori refcHTO often fall back on the argument that elections and 
registration are traditionally state frinctions, and that Congress 
should not legislate in this area Under the Voting Rights Act 
and other legislation, however. Congress has bewi given the 
right to regulate in areas where th^ is a clear natimal 
interest, and especiaUy where there is a differential impact on 
groups in the populaticms, particularly on minorities. This 
right obviously applies in the case of voter registration. 

VI. The Case for Passage of Voter 
Registration Reform Legislation 

A. DISCRIMINATORY IMPACT 

Current voter registration practices in most states have the 
efifect of discriminating against ccaiain groups of potential 
voters— those who move often, students, disabled and elderiy 
people— by requiring them to register in person at oflSces 
with restricted hours. Even states with mail registration often 
require additional activity— such as notarizing the applica- 
ti(Mi— that add to the difficulty of registering. 

In many cases, registration outreach in these states is left 
to volunteer groups, whose activities are tied to the amount of 
funding they receive finom foundations and other sources. In 
recent years, m(Miey available for voter registration drives by 
independent groups has declined signifk:antly, adding to the 
growing number of citizens not registered to vote. 
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Among those most disadvantaged by the current system of 
voter registration are minorities. In 1988, 3.4 percent fewer 
African Americans were registered to vote than whites; 
Hispanics registration was 32.4 percent lower than whites. 
Disabled citizens and poor urban dwellers arc especially hurt 
by current i^tices. Young people 18 to 24 years old, as a 
group, have the lowest voter registration rate and will gain tlie 
most from refcMms. 

A voter registration system that incwpwates the features 
of the federal bills will include the widest range and numbers 
of voters by making registration accessible to all ebgible 
voters. MotOT voter will reach as many as 91 percent of the 
population who have drivers licenses or personal identifica- 
tion cards Issued through DMV offices. Other ebgible voters 
would be reached, nearly automatically, through registration 
at welfare, employment vocational rehabilitation and other 
offices. Mail-in registration would "catch" those voters who 
were not registered by other meanj. 

B. PURGING 

An important factor in lower registration rates is the 
necessity for voters to reregister if they have not voted for a 
period of time, or to change their addresses in order to remain 
eligible to vote if they have moved. States vary in their 
practices of removing voters from the rolls— in the reasons for 
removal and the period of time that the names are carried on 
the books. Some states clean the voter rolls as frequently as 
two years (Dlinois canvasses its voters every six months); 
some states purge voters wily every ten years. Clearly, the 
more often the purge, tlie more likely a person will be dropped 
from the rolls, especially if the purge is based on failure to 
vote. A purging system is open to error, and in every election a 
substantial number of voters are diopped from the eligible pool 
of voters erroneously, and as a result many are barred from 
voting. Motor voter, agency based or mail-in registtation 
systems would allow constant updating of regstration and 
residence, thus keeping a much larger number of voters on the 
rolls. Coupled with reciprocity among voter jurisdictions, these 
systems could eliminate voters erroneously dropped from the 
rolls. More importantly, these systems could cut significantly 
the cost of conducting purges. 

Several civil rights organizations have objected to 
inclusion of purging or list cleaning mechanisms in any voter 



registration legislation. Their concerns are based m decades 
of negative exp^iences with registrars and election officials 
who see their roles as keeping minorities from voting, not 
adding them to tlie electorate. Because the purge or Ust 
cleaning is designed specifically to remove voters from the 
roMs, these civil rights groups see an open door to abuses. 

Through these groups* efforts, the original purge provi- 
sions, added to gain support of Republicans and conservative 
Democrats, have been improved considerably. Yet *iw these 
organizations, questions still remain. They arc most con- 
cerned about the treatment of voters who may inadvertently 
be dnqiped from the rolls and arrive to vote on electicm day, 
and they continue to believe that without certain changes, the 
National Voter Registration Act may threaten the voting righls 
of scxne Americans. 

Chairman Ford will hear testimony of these and other 
problems tliat organizations perceive with the bill in the Rules 
Committee's March hearings. House leaders are attempting to 
reach an acc(Hd among the bill's sponsors and its critics 
before the legislation is introduced. 

Support, of voter rcgistration legislation has growii as the 
urgency of rcform and the possibility of passage has in- 
creased. "Good government" groups from the League of 
Women Voters to Common Cause and HumanSERVE, civil 
liberties wganizations such as People for the American Way 
and the American CivU Liberties Union, minority, disabled, 
and women's groups have been joined by activist rcligious 
organizations, unions, student groups and education associa- 
tions in endorsing federal registration legislation. 

Opposition, wherc it exists, comes from local election 
officials, although the National Association of Secrctaries of 
State and the U. S. Council of Mayors suppwt strong 
reforms. Some far right oiganizations continue to urge defeat 
of federal legislation. 



VII. Conclusion 

Pending legislation is likely to have a significant impact in 
reducing discrimination in registration activities and in 
encouraging greater citizen participation in denriocracy 
Without the elimination of barriers to voter registration, the 
full promise of the Voting Rights Act will not be met 



154 



POLITICAL RIGHTS • OiapiCTXym 



Chapter XVm 

The 1990 Census: 
Undercounting and Redistricting 

by Cynthia D. Hill, with assistance from Aly son Reed 



I. Introduction 

April 1, 1990 — the date designated by the U.S. Census 
Bureau as Census Day to the twenty-first decennial count of 
the population of the United States. Bureau ofiRcials projected 
that by or shortly after this date, 70 percent of approximately 
100 million households would return their completed census 
questionnaires by mail to the Bureau.^ To enumerate the 
remaining 30 percent, the Bureau would hire w(»icers to 
canvass households door-to-door.^ However, the Bureau*s 
projections and expectations for the 1990 census were not 
matched by the ensuing reality. April 19, the Directs of the 
Census Bureau reported that the actual mail-in re^nse rate 
would be significantly lower than originally predicted. Only 
63 percent of households (as compart to a final mail-in 
response rate of 75 percent for the 1980 census)^ would return 
the questionnaires from which pq)uIation figures would be 
derived to determine the sq^rtionments of congressional, 
state and local legislative districts, ^ the allocation of billions 
of dollars by federal, state and local governments, and 
formulations of a wide army of public and private programs.^ 
The Bureau would therefore be faced with carrying out 
greatly expanded follow-up operations to count those who 
had not responded or had not even been reached 

The Census Bureau has long acknowledged that the 
decennial census results in an undercount of the population of 
the United States, and that the undercount among minorities 
has been substantially higher (a "differential undercount'*) 
than the national undercount^ Although Census Bureau 
officials made preparations to carry out a program to correct 
for the expected undercount in the 1990 census, they were 
overruled by ofiRcials in the Department of Commerce, under 
whose jurisdiction the Bureau falls.^ 

In its 1989 report, the Citizens* Commission on Civil 
Rights documented the actions of the Commerce Dq)artment 
in prdiibiting the Census Bureau firom going fcx^ard with 
the COTection iwogram.' The Commission recommended that, 
with so much at stake in assuring that the census be as 
accurate as possible, the Commerce Department should 
instead act promptly to authmze a statistical adjustment to 
correct for the undercount The Commission's report further 
warned that if Congress or the new Administration failed to 
compel an adjustment before certification of the census count, 



the undercount would become a major issue requiring judicial 
intervention and resolution.' 

That advice and its warning about timely action have so 
far not been heeded In positions taken in sev^ congres- 
sional oversight hearings spanning a year, in pending 
litigation and in guidelines published to implement a stipula- 
tion and ctfder growing out of the litigation, the Commerce 
Dq)artment of the Bush Administration has generally 
signalled a continuing resistance, if not total adherence to its 
predecessors rejection of an adjustments^ 

Despite an aggressive outreach program by the Census 
Bureau, it is now well documented that tlie reqxMise to 
Census Day 1990 was considerably less than hoped For 
many reasons, peq)le resisted returning their census question- 
naires. There were many rep(Hls of neighborhoods and entire 
communities that were missed altogether in the delivery of 
fomis early on, as well as allegations by many localities about 
significant numbers of housing units and residents that v^re 
missed in the follow-up phases of the census enumeration 
effort" 

The experiences of Census Day 1990 and the months that 
followed increase the prospects that tlie significant 
undercounts of past censuses, eq)ecially of minorities in inner 
cities, will be repeated." \Wth congressional reappwtion- 
menls and state and local redistrictings^^ for the 1990s rapidly 
aRH-oaching,'* the remedy proposed by the Citizens' Com- 
mission in its 1989 repcMt — prompt commitment to make a 
statistical adjustment — is now even more imperative to 
protect civil rights throughout the United Slates. 



II. City Of Hew York V. Department Of 
Commerce: Round I 

November 3, 1988, a complaint to challenge the decision of 
the Department of Commerce not to allow an adjustment was 
filed in the U.S. District Court for the Eastern District of New 
York." The plaintilfs included New York and California; New 
York City, Chicago and Los Angeles; Dade County, FL; 
individuals residing in those jurisdiclions; the U.S. Conference 
of Mayors; the National League of Cities; the League of 
United Latin American Citizens (LULAC); and the NAACP.^^ 
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The plaintiffs sought an order requiring the Census Bureau 
to conduct a full-scale post-enumeration survey of 300,000 
households that had been planned as part of the Bureau's 
abandoned cwrection program, and to adjust the 1990 census 
for anticipated undercounts or overcounts in population by 
using the most accurate ccmection methods available. The 
plaintiffs also asked the federal district court to mandate that 
the federal government use the corrected population figures 
for all purposes for which it uses decennial census data. 

The defendants argued that the plaintiffs did not have 
standing to bring the lawsuit They also contended that the 
court lacked jurisdiction to hear the case because the decision 
not to correct the population count was a matter committed 
solely to the agency's discretion. 

April 21. 1989, district court Judge Joseph M. McLaughlin 
denied the defendants* motion to dismiss the complaint and 
their motion (or a summary judgment, and set a July 1989 
hearing date." Judge McLaughlin held that both the indi- 
vidual and the governmental plaintiffs had established 
standing to challenge the Department's decision and tliat the 
federal district court had authority to review it" 

July 17, 1989, the day the hearing was scheduled, the 
parties reached an agreement' that the Commerce Depart- 
ment would under^^e a ''thwough de novo reconsideration" 
of its decision mt to adjust and would keep "an open 
mind".^ 

Unde^ Jie terms of the stipulatim and order approved by 
Judge I cLaughlin, the Commerce Department had to publish 
by March 10, 1990, guidelines on the relevant statistical and 
policy grounds that would be applied to its decision on 
whether to adjust the census figures.^' Ceasus officials would 
have to conduct a post-enumeration survey (PES) in a manner 
that would assure that the results could be used to produce 
corrected population figures.^ 

No later than July 15, 1991, the Commerce Department 
must publish either the corrected population figures or a 
detailed statement, consistent with the final guidelines, 
explaining why no correction will be made." Any population 
figures released before the determination about whether to 
adjust is made would have to carr/ a notice warning that the 
data arc not final and are subject to being corrected^ 

The final provision of the stipulation and wder stated that 
"plaintiffs reserve the right to challenge any of the guidelines 
... adopted, omitted, implemented, or announces) in connec- 
tion with or arising out of this Stipulation"." 

III. Implementation of the Stipulation 
and Order 

September 29, 1989, Secretary of Commerce ^oert A. 
Mosbacher announced his ^pointment of an eight-member 
Special Adviswy Panel on the 1990 Census^ to assist in 
establishing standards (or implementing the stipulation and 
order.^ Panel members were to receive "the fullest coopera- 
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tion'* of the Department in carrying out their mandate.^ 

The proposed guidelines were published in the Federal 
Register December 15, 1989.^ The comment period, which 
originally was to end January 25, 1990, was subsequently 
extended to Fteteruary 2.^ With its publication of the guide- 
lines, howevCT, the Department demonsbrated that its promise 
to take an unbiased new look at the question of adjustment 
was a weak one, at best 

The Department pnq)0sed twelve guidelines. Both 
collectively and individuaUy, the proposed guidelines 
established an ovoivhelming presumption against a fmal 
determination to permit an adjustment 

For example, inoposed guidelines four through nine 
contained language that the census count "may be adjusted 
only thus permitting the Department s conclusions 
about any one guideline, however irrelevant to the question of 
whether a mwe accurate census could be achieved, would be 
a sufficient basis (or refusing to make a conection. The 
inclusion of such terms as "unequivocally** and "compelling" 
in proposed guidelines five and nine as standards to be met 
before an adjusbnent would be warranted further illustrated 
the Department's predisposition not to allow an adjust- 
ment^ 

The specific provisions of two pr(HX)sed guidelines 
emphasized that an adjustment might not be made even if it 
would ensure a more accurate count. These included 
I^qwsed guideline eight: ''only if the adjustment is fair and 
reasonable, and is m?^ excessively disruptive to the orderiy 
transfer of political representation'*^^ and proposed guideline 
nine: "'only tf there are compelling statistical and policy 
reasons to (k) so," even if the adjusted count would be an 
improvement by comparison to the 1980 effort,^ 

Proposed guideline six was especially remarkable: **The 
1990 Census may be adjusted only if the general rationale for 
the adjustment can be clearly and simply stated in a way that 
is understandable to the general public.'*" In other words, the 
government would owe no duty to remedy its violation of 
civil rights (the long acknowledged diSierential undercounts 
and their attendant consequences for political representation 
and access to governmental benefits and programs) unless the 
general public can be made k> understand. 

Pn^sed guideline twelve appeared to be the ultimate 
escape hatch, especially when viewed in the context of other 
guidelines with strong presumptions against an adjustment 
That proposal would have allowed an adjustment "only when 
sufificient data are available and analysis of the data is 
complete enough to make such a determination. If sufficient 
data are not available in time to publish adjusted counts by 
July 15, 1991, a determination will be made not to adjust'*^ 

The House Subcommittee on Census and Population of 
the Post Office and Civil Service Committee held oversight 
hearings oo the proposed guidelines, January 30, 1990." At 
that hearing, Michael R. Darby, Under Secretary of Com- 
merce for Economic Affairs, testified in defense of the 
prq^osed guidelines.^ During his testimony. Under Secretary 
Darby characterized the guidelines as only "proposed 



If)*; 



POLITICAL RIGHTS • Chapter XVm 



guidelines** for which the Department was ''soliciting 
comments because we expect to learn firom them ... to 
thoroughly analyze all of the public comments ... and to make 
any appropriate changes.*"^ He provided no explanation for 
why the tone of the prq^sed guidelines was so heavily 
weighted against a decision to make a correction of the 
census. 

In discussing proposed guideline twelve, which provided 
that no adjusunent would be made if sufficient data were not 
available by July 15, 1991,^ Darby repeated a signai that had 
been raised by the Department in hearings hdixc the 
Subcommittee in October 1989,^^ that the issue of timing 
could be used as the key factw against an adjustment He 
stressed that the date set as the deadline was a comiromise 
between the plaintiffs, who believed a determinatim could be 
made earlier, and the Department, whose positim was that 
July 15, 1991, was the earliest date by which there would be 
even a 50-50 chance that sufficient data would be avail- 
able.^^ He acknowledged, however, that the deadline could be 
meL*^ 

At the same hearing, Dr. Barbara A. Bailar, the executive 
director of the American Statistical Association and a former 
Census Bureau official who had resigned in protest over the 
Commerce Department's decision prohibiting the correction 
program,^ tesdfled extensively on the flaws she found in 
each of the guidelines,^ including the emphasis on policy 
issues to the exclusion of technical guiddines.^ 

Dr. Bailar challenged the Department's assertion that a 
correction of the 1990 census would be the first adjustment 
ever, citing methods of adjustment that had been used in 1970 
and 1980 and one planned for 1990.^^ She also commented 
that the ''dress rehearsals" carried out in several areas in 1986 
and 1988 had revealed that the many coven^ige-improvement 
outreach techniques being undertaken by the Census Bureau 
for 1990 would not eliminate the differential undercount^ 

Finally, she argued that a basic model for a correction 
program already existed,^' and strongly disputed the 
Dq;}artment's claims — implicit in proposed guideline twelve 
and the Department's testimonies to the Subcommittee — 
that the analysis of correction operations could not be carried 
out before July 15, 1991.*^ 

Several other persons testified at the hearing or submitted 
written statements or letters to the Subccxnmittee objecting to 
all or part of the proposed guidelines* Among those criticizing 
the iH'(^)osed guidelines were four members of the Special 
Advisory Panel.^^ 

Professor Eugene R Ericksen, one of the panel's co-chairs, 
noted that the panel — whose mandate included advising the 
Dq)artment on the sufficiency of its guidelines — had not 
received any drafts of the guidelines until just before its two 
meetings — the evening before the first meeting and two 
days before the second^^ He repcNrted that, despite this 
inauspicious start, the Department had ^)parently taken the 
panel's comments seriously because the proposed guidelines 
as published were much clearer than the drafts the panel had 
reviewed But he objected to the Department's publication of 



{H'oposed policy guidelines without technical guidelines'^ and 
to several specific guiddines.^ 

March 12, 1990, the Commerce Dq)artment issued its 
final guidelines.^' The final guidelines — eight instead of the 
prqx)sed twelve — were considerably less strongly worded 
and therefore less obviously biased against an adjustment'^ 
Some guidelines and their accompanying explanations, for 
example, ^jpeared to require a more balanced analysis of the 
factCH^ mitigating both for and against an adjustment'^ 
Moreover, the introductim provided that the guidelines 
would "be weighed collectively. Not every consideration in 
each guideline need be completely satisfied or resolved in 
order to reach a decision.'*'* 

Nevertheless, the final guidelines contained strong clues 
that the Dq)artment was still not di^)08ed to lode favorably 
upon a statistical method of iminoving the census count For 
example, in wording almost identical to that of pnqmsed 
guideline eleven, final guideline five provided that "Any 
adjustment of the 1990 Census may not violate the United 
States CcHistitution of (sic) Federal statutes.**" Thus, as it had 
with proposed guideliiie eleven, the Department sought to 
cast doubt upon the legal basis for using an adjustment to 
achieve the most accurate count practicable. 

Final guideline six was strikingly similar to the escape 
clause of proposed guideline twelve. The revised guideline 
in'ovided that "There will be a determination whether to 
adjust the 1990 census when sufficient data are available, and 
when analysis of the data is complete enough to make such a 
determination. If sufficient data and analysis are not available 
in time to publish adjusted counts by July IS, 1991, a 
determination will be made not to adjust the 1990 census.*"^ 
In other words, since the previous Administration's Com- 
merce Department had prevented Census Bureau officials 
fi^om proceeding witii preparations three years earlier, tiiis 
Dq)artment could now claim untimeliness and insufficiency 
of the data — the elements most suscq)tible to manipulation 
— as the overriding rationale for not making an adjustments^ 

Thus, although the overall tone of the fii^ guidelines was 
less hostile than that of the proposed guidelines, the 
Dq)artment*s position on the proper analysis to be ^ppUed to 
the determination about whether to carry out a conection 
program was still not very reassuring. While the proposed 
guidelines were explicitly biased against an adjustment, the 
final guidelines still left die Secretary of Commerce with 
considerable discretion to decide not to adjust, even for a 
moct accurate census result 



IV. City of New York v. Department of 
Commerce: Round II 

In re^nse to the final guidelines, the plainti£fs in City of 
New York v. Department of Commerce filwl, April 11, 1990, a 
motion for a declaratory judgment and a supplemental order 
to enforce die July 17, 1989 stipulation and order. In chal- 
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lenging the guidelines and other actions of the Dqpartment in 
implementing the July 17, 1989 stipulation and order, the 
plaintiffs sought a declanuory judgment that a statistical 
adjustment does not violate the Constitution or the statute 
governing the census." 

The plaintiffs also requested a supplemental order 
invalidating Uie guidelines; directing ibc defendants to adjust 
the census unless they could prove that tiie enumeration was 
more accurate or that there was some other compelling reason 
for not making an adjustment; and cooperating with the 
special adviscxy panel on funding and other assistance 
required by Uie stipulation and order.^^ 

Despite Uie provision of Uie stipulation tiiat preserved Uie 
plaintiffs* right to challenge Uie guidelines,^ Uie defendants 
argued Uiat Uie plaintiffs' challenge of Uie guidelines (and 
ultimately Uie decision wheUier to adjust) i^esented a 
nonjusticiable political question. They fiirUier argued Uiat Uie 
claims were not ripe for review because Uie guidelines, 
alUiough final, had not yet been applied, and because the 
Seaetary of Commerce had not yet made a decision wheUier 
an adjustment was constiuitional. 

On June 7, 1990, Judge McLaughlin issued a decision 
denying Uie request for a supplemental order to invalidate the 
guidelines or to order an adjustment, but granting Uie motions 
for a declaratory judgment on Uie validity of an adjustment 
and for a supplemental order on Uie defendants' obligation to 
cooperate wiUi Uie special advisory panel.*^ 

Judge McLaughlin concluded Uiat Uie guidelines provided 
valid factors to be ^plied in a final determination on whcUier 
or not to adjust Uie census count He noted Uiat the stipulation 
as worded required Uie Department to adqH guidelines on 
*'v^hBl defendants believe are Uie technical and nontechnical 
statistical and policy grounds for decision.'*^ While Uie final 
guidelines were only minimally acceptable, nevertheless Uiey 
were wiUiin Uie Commerce Department's discretion under Uic 
terms of Uie stipulation.^^ 

But he granted Uie motion for a declaratory order Uiat a 
statistical adjustment of Uie census is valid.^ He noted Uiat, in 
his April 27, 1989 ruling Uiat Uie plaintiffs had established 
standing to sue, he had already recognized Uiat Uie Constitu- 
tion requires Uie census to be as accurate as practicable.^' He 
concluded Uiat, in seeking to achieve an accurate census, Uie 
''concept of statistical adjustment is wholly valid, and may 
very well be long overdue".^ 

AlUiough he rejected Uie plaintiffs' arguments Uiat Uie 
guidelines were biased or based on impermissible factors. 
Judge McLaughlin acknowledged Uiat several of Uie guide- 
lines were suscq)tible of being abused.^^ He cautioned Uie 
defendants against such abuse, reminding Uiem Uiat Uie 
ultimate decision wheUier to adjust must be unbiased^ and 
warning Uiat in providing only minimal guidelines, Uiey had 
''clearly incur(r^) a heavier burden to explain why no 
adjustment was made in the event Uie Secretary elects to 
proceed wiUi an acuial enumeration.^ 

He further held Uiat Uie effect of his judgment Uiat an 
adjustment was valid was to maV/^ final guideline five mooL^* 



As to guideline sbc's esc^ hatch. Judge McLaughlin 
reminded the defendants Uiat in entering into Uie stipulation, 
they had acknowledged Uiat adjustment-related operations 
(including Uie July 15, 1991 deadline) were feasible. There- 
fore, "(i)ntentional inaction will not be tolerated Defendants 
are expected, and indeed required, to honor Uieir solemn 
commitments embodied in Uie Stipulation."^ 



V. Implementation of the Census 
Enumeration Effort 

The Department's resistance to an adjustment — as 
demonstrated in congressional oversis^t hearings, die 
proposed and final guidelines, its dealings wiUi Uie special 
adviscHy panel, and its posuire in Uie ensuing I 'gation — 
was troubling in light of Uie acknowledged history of 
significant undercounting. Its position became even more 
disturbing as ominous signs arose that the 1990 enumeration 
effort would not, despite all efforts, do much to prevent a 
repeat of history. 

For Uie 1990 census, Uie Census Bureau had planned a 
number of techniques to improve its ability to reach and 
enumerate Uie population.^^ Implementation of an ambitious 
program of expanded outreach, private sector participation, 
and local government review, among oUier activities neces- 
sarily required strong leadership Uux)ughout Uie enumeration 
period. Yet, for nearly one year during Uie crucial planning 
and implementation period, including negotiations of Uie 
stipulation and Uie initial drafting of proposed guidelines, Uie 
Census Bureau operated wdUiout a director. In December 
1989, just four monUis befcvt Census Day, President Bush 
appointed Dr. Barbara Everitt Bryant to the post^ 

From March 23, Uie date mo it households were scheduled 
to receive Uieir census forms,^ Uuough mid-^nil, well after 
Census Day, complaints poured in Uuoughout Uie country, 
about households, multi-unit buildings and even entire 
communities Uiat had never received Uie fcMtns.^ Census 
Bureau ofiBcials repealed Uiat about 4.8 million questionnaires 
initially were rebimcd by Uie U.S. Postal Service as undeliv- 
erable; anoUier S million were sent out late.^ ^n addition, 
many callers trying to use Uie special toll-free hotlines Uiat 
Uie Bureau had set up reported being unable to get through or 
getting no assistance if they did get Uuough.*^ 

The problem was especially acute in urban centers, where 
Uie differential undercount of minorities already was expected 
to be a major problem. This included cities participating in 
Uie adjustment lawsuit, such as New York, where city 
officials estimated Uiat 10 percent of households did not 
receive forms; Los Angeles, where Uie U.S. Postal Service 
reported Uiat mwe Uian 70,000 forms eiUier were undeliver- 
able or had been incorrecUy addressed; and Houston, where 
entire subdivisions had been missed and it was estimated Uiat 
up to 10 percent of households would not receive forms."^ 
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Even among those residents who apparently received the 
forms, the pace and rates of responses by mail were consider- 
ably slower and much lower than anticipated.*^ The mail-in 
rate reported for several cities was particularly discouraging: 
as low as 48 percent for Boston, 49.4 percent for New 
Orleans, 53,7 percent for New York, 54 percent for Chicago 
and 57.5 percent for Phoenix, where an outreach program 
developed by city officials had been cited by the Census 
Bureau as a mod j1 for oth^ cities.^ 

A number of factors have been cited to account for the 
public*s resistance to cooperating with the 1990 census. 
These have ranged from privacy concerns and fear and 
distrust of government, to the saturation of households with 
other surveys and questionnaires, to individuals' inability to 
comprehend cm* complete the census forms."^ At least one 
commentator has suggested that it is inevitable that the 
existing enumeration techniques will be unsuccessful in 
reaching the population in such a highly mobile and diverse 
society.** Whatever the causes, by the time the door-to-door 
canvassing of those ' i been missed or those who had failed 
to respond to the ceiu>as was scheduled to begin April 26, this 
follow-up phase of the enumeration had taken on a much 
larger significance than planned.'^ 

In the face of nwunting evidence that the 1990 census was 
in trouble, and that there were clear signals fiom the enu- 
nieration effort itself, as well as the histmcal patterns, that a 
differential undercount was likely to result yet again. Census 
Bureau officials responding to public complaints continued to 
defend the program and to resist calls for a decision to adjust 
the census. 

At an oversight hearing convened by the House Subcom- 
mittee on Census and Population, April 19, Census Director 
Bryant responded to the Bureau *s critics, arguing that it was 
too soon to decide that the enumeration effort was a failure. 
In acknowledging the slow reqwnses and the initial mailing 
difficulties. Dr. Bryant outlined planned follow-up activities 
that remained to be conductet!, as well as additional outreach 
that had been undertaken to generate greater mail-in re- 
sponses." She testified about the need for supplemental 
fiinding to carry out the expanded door-to-door phase of the 
enumeration." 

At field hearings conducted by the Census Subcommittee 
in New York City, May 21 , Dr. Bryant reiterated her position 
that it was too soon to determine how well the census would 
turn out As she outlined the follow-up that remained to be 
carried out and described how the census was being handled 
in New York, she added that, "We remain convinced we will 
have an accurate census."^ 

Others who testified at the hearings or submitted written 
statements had a very diflFerent view of how weU the census 
was going in New Ywk. These included the American Jewish 
Congress, which described problems in determining the 
availability and accuracy of Russian and Yiddish language 
assistance;" and the League of Women Voters Education 
Fund the City of New York, whose telephone information 
service had received 20 to 50 calls daily through early April 



from New York residents who had r H received their census 
questionnaires.'^ 

Gumersindo Estevez of the Esperanzsi Center, which 
provides educational and social services to Hi^anic immi- 
grants and native Americans residing in the Washington 
Heights and Inwood neighborhoods, i^rted the chilling 
effect on the census of raids conducted by the Immigration 
and Naturalization Service and other agencies during the 
census enumeration campaign.^ Lillian Fernandez, a member 
of the Congressional Minority 'ftsk Force on the Census, 
cited the Census Bureau's failure to adopt several recommen- 
dations that pretests had suggested would be needed to 
improve the public's reqxMise, especially among those who 
would be hard to reach. This included the Bureau's decision 
to offer Spanish language forms only to those who called to 
request them, even in communities in which Hispanics were 
heavily concentrated** 

Another major area of concern for the 1990 census was a 
concerted effort by the Census Bureau to count a population 
whose size has been widely disputed for several year^. For 
the first time since homelessness became recognized as a 
maj(x- national iHX)blem, the Census Bureau carried out 
qperatiOTS to attempt to document the extent of homelessness 
throughout the country. The Bureau did not plan to either 
officially define or to provioe a total count of the homeless. 
Instead its stated goal was to provide a count and basic 
characteristics of selected components of the homeless 
population.'* 

The principal operation was a special enumeration 
program, the ''Shelter and Street Night", designed to count 
homeless persons at previously identified locations.** During 
the night and early morning of March 20-21, the Bureau sent 
out wcMlcers to find and count pec^le in three stages: residents 
of shelters, missions, hotels and nK)tels, armories and other 
places known to be housing the homeless were counted 
between 6 p.m. and midnight; people on the streets between 2 
a.m. and 4 am.; and people found outside abandoned 
buildings between 4 a.m. and 6:30 am.^ 

In the first of five indq)endent studies evaluating the 
Bureau's efforts to enumerate the homeless in selected urban 
areas,* investigators for the Los Angeles Homeless Health 
Care Project released a repot, June 8, in which they esti- 
mated that 59 percent to 70 percent of the homeless on the 
streets of Los Angeles were missed" 

Based on observations at thirty-nine street locations and 
commercial sites in downtown Los Angeles between 2 a.m, 
and 4 a.m, and foUow-up interviews with a sample of 
homeless people, the report estimated that over 500 people 
were missed at 30 sites targeted by the Census Bureau, and 
over 355 at nine other ^ tes selected for the study.**" Because 
these thirty-nine nted only 13 percent of the total 

sites targeted by hi ^ lot enumeration activities, the 
authors concluded t x)usands of homeless people ma / 
have been missed ovuall.*^ 

The report cited several (scUxs that contributed to the 
observed undercount in Los Angeles, including the behavior 
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of enumerators^^ and homeless people,^^ the alienating 
presence and visibility of the police and the media,^^ the 
incompleteness of the list of street and commercial sites,^^ 
the absence of bilingual enumerators,^^ and feirs (tf undocu- 
mented wcMrikers about contact with government officials,^^ 
The authors of the report conunended the Census Bureau's 
efforts to gfopplt with such an inherently difficult enumera- 
tion, but strongly reconunended that the census data derived 
from the count, which they found to be unreliable, not be 
used Pot develcq>ing or implementing public policy.^* 

By July 1, the Census Bureau reported that 99 percent of 
households that had not mailed back their frnns had been 
counted, with the count complete in twenty-seven states.^^ 
Nevertheless, in several states — including New York, 
California, Delaware and Maryland — and in several major 
cities — including New York, San Jose, San Francisco and 
Boston — the completion rate for non-responding households 
still lagged"^ 

Given the Census Bureau^s acknowledged difficulties of 
missing people and getting lower-than-expected responses 
during the nuul-in {rfiase of the enumeration, concerns have 
been expressed about the thoroughness of the follow-up 
enumeration (q)erations. The canvassing conducted by 
temporary workers from Apni 26 to late July involved trying 
to leach households and aieas that are the most difficult to 
reach, as well as compensating for the unexpected fall-off in 
mail responses. 

The observations of repM-eseniatives of community-based 
service agencies and other organizations most familiar with 
populations that historically have been di^rcqxirtionately 
undercounted, as well as acknowledgements by census 
woikers in the field, raised many questions about the 
accuracy of the door-to-^r follow-up. This, in turn, fueled 
concerns that significant portions of those population groups 
once again had been missed in the 1990 enumeration.^" 

Even as questions were being raised about the thorough- 
ness of the follow-up enumeration operations and the 
continuing efficacy of the census enumeration process itself 
in modem society, officials of the Commerce Dq)aitment 
were showing signs of closing, rather than keeping open their 
minds about the possibility of an adjustment 

Well before any of the scheduled post-census checks for 
errors —including the post-enumeration survey mandated to 
determine the need for any ccxrection of the census — could 
be completed. Under Seaetary of Commerce Michael Darby 
was quoted as describing the 1980 census (with its admittedly 
significant (Merential undercount) as "the best ever con- 
ducted"" and the 1990 effort as giving officials "every reason 
to believe that (it) will outstrip even that census in terms of its 
accuracy and quality"."^ That the Department's mind might 
not have completely shut, however, was reflected in his 
statement that his assessment was "just the feel of it based on 
the opinions of people who have been through it before.""^ 

Nevertheless, late in July, still without either the prelimi- 
nary counts for die local govenunents' review or die results 
of the post-enumeration survey, Secretary of Commerce 
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Robert Mosb^h^, who must make the decision about 
adjustment widi an "open mind,"" was quoted as believing diat 
the census count was "a very complete, full and fair count of 
everyone.**"* 

His obs^ation became very ironic less than a month later 
when, as part of its post-census local review, the Census 
Bureau released its preliminary housing unit counts and 
population figures for twenty-six states and Puerto Rico, 
August 21."' More than any of the operational difficulties 
that had been reported throughout die country, the Bureau's 
own figures gr^cally called into question the accuracy of 
die 1990 enumeration. 

These figures, (ot states representing 26 percent of the 
total pcpukttion, were well below (mwe thaoi 2 percent) die 
Bureau's own projections.^^^ It was further revealed diat if 
these patterns held up nationwide — once die figures (or die 
more populous states {e.g.. New Yoric, California, Honda, 
Illinois and Texas) were available, the discrepancy between 
die Bureau's projections and its preliminary counts for 1990 
could total as many as S million people.^" 

By die end of Sqptember, over 6,000 cities, counties and 
towns (including all of die fifty<one largest cities) had filed 
objections to die preliminary figures."' Composite analyses of 
die claims of just fifteen of diose cities suggested diat as 
many as 500,000 housing units, representing as many as 1.2 
million people, may have been overiooked."' Several 
localities argu^ diat die census enumeration had missed 
diousands of housing units or mistakenly assigned them to 
neighboring jurisdictions.^^ Aldiough the Census Bureau 
responded diat a recanvassing revealed diat die initial housing 
counts had missed relatively few units, several cities coun- 
tered diat even in diose units that had been included, not all 
die residents had been counted; some challenged die accuracy 
of die Census Bureau's conclusions about dieir vacancy 
rates."^ 

Moreover, concerns were raised, and some census field 
workers acknowledged, diat much of the data obtained 
dirough follow-up canvassing of missed or non-responding 
households would be incomplete and considerably less 
reliable because diey were collected by "last-resort"" methods, 
Le., duough reliance upon diird-party sources to verify 
information after multiple attempts to contact unit occupants 
had failed.*^ 

In die wake of all of die local ch Jlenges of die prelimi- 
nary data, while maintaining the caveat diat all census 
q)^ations were not completed and diat die figures were 
likely to be changed before being made final,^^ Census 
Bureau and Commerce Department officials continued to 
express satisfaction widi die progress of die census ef- 
fort Fbr hearings held by die House Subcommittee on 
Census and Population, September 11, Census Bureau 
Director Bryant rqxHied die timetable and staUis o( work on 
die post-enumeration survey (PES) diat would, under die 
terms of die July 17, 1989, stipulation and order, be the basis 
for die Department's determination of whedier to permit a 
statistical adjustment of die census figures.*^ 
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Dr. Bryant reported that, despite delays caused by the need 
for greater foUow-up to non-responding houscnolds in hard- 
to-enumerate areas, work on the PES was laigely back on 
scheduleJ^ She warned, however, that completion of 
evaluation studies, scheduled for May 1991, was the '"part of 
the PES timetable at the greatest risk."'^ She also noted that 
this operation would include eighteen studies of the PES 
itself, eleven studies of demogr^ic analysis, and one study 
of synthetic assumpdcMis underlying adjustment*^ 

At the same hearing, Dq)uty Under Secretary of Com- 
merce Mark W. Plant once again reminded the subcommittee 
''that we have repeatedly noted that, in the judgment of the 
professional staff of the Census Bureau, there is only a SOrSO 
chance that enough information will be available to allow a 
possible adjustment of the census by July IS, 199 1. That, in 
no way, reflects a lack of willingness on the part of the 
Department to consider adjustment — rather it reflects our 
overriding concern with data quality — in particular the 
quality of decennial census data on which the quality of so 
many of our statistics depend"*^ 

He promised, however, that ''this extraordinary public 
policy decision, which depends upon being informed by the 
elaborate post-enumeration survey coverage evaluation 
program, will be made in the open. The mechanism put in 
place the stipulation and order ea«4ires that the basis for 
the Secretary's decision will be well known and ex- 
plained."^^ 

On September 27, two days after another oversight 
hearing,*^* Subcommittee Chair Thomas C. Sawyer and with 
thirty-two cosponsors introduced HK. 5741, the Decennial 
Census Accuracy Improvement Act The bill, which was 
reintroduced in identical (am the opening days of the 102nd 
Congress, would amend Secti(Hi 141(c) of Tide 13 to prohibit 
the Seaetary of Commerce from releasing official census 
data until after making a determination about the need fw a 
statistical adjustment ((x the 1990 and subsequent decennial 
censuses, to allow the release of iKeUminary data only for 
informational purposes, and to require that the Secretary 
make a progress report to Congress by April 1, 1991.*^ TliC 
bill also would amend Section 19S to codify judicial deci- 
sions that statistical sampling techniques may be used in 
taking the decennial census. At the time of publication, the 
bill had not yet been acted upon by the Congress. 



VI. Redistricting and the Legal 
Services Corporation Rule 

It has been noted that, of all the uses to which the census is 
put, the most fundamental is for re^qqxxlionment and 
redistricting at the federal, state, and local levels. The 
linkages of the census enumeration and re^)portionment 
processes to the vindication of civU rights is nowhere beuer 
illustrated tiian in actions of the private Legal Services 



Corp(»ration, whose board of directors is appointed by the 
President with the advice and consent of the Senate. Even as 
the Commerce Department continues to show signs of 
resisting calls for a statistical adjustment of the 1990 census, 
the Legal Services Corpcnration has been pursuing a course to 
prevent local legal services programs from providing their 
clients legal assistance in matters involving either the census 
or the redistrictings that will follow. 

In 1989 the Legal Services Ccvporatim board, whose 
members had been £q>pointed by former Resident RcHiald 
Reagan, adopted a regulation to prohibit legal services 
programs &om participating in census and redistricting 
matters. With new board appointments by President Bush, the 
Legal Services Corporation continues to interfere with the 
effective participation of poor people in the vindication of 
their civil rights by voting in the summer of 1990 to appeal a 
federal district decision that had invalidated the regulation. 

On March 14, 1989, the Legal Services Coqxxation issued 
a proposed rule {Hohibiting legal services programs from 
"any effort, directiy or indirecdy, to participate in the revision 
or re^portionment of a legislative, judicial, or elective 
district at any level of government, including influencing the 
tiiming or manner of the taking of a census."'^ 

At a meeting of the Operations and Regulations Commit- 
tee, April 13, 1989, the final day that comments were due, a 
recommendation was made to present a revised rule to the 
full board the next day April 14, just one day after the 
comment period ended, the board adopted the revised 
rule.>^ 

The final rule, which was published August 3, 1989, to 
take effect September 5, 1989,'* provided that •'Neither the 
Coqxx^on ncx* any recipient sh^ be involved in or contrib- 
ute (X make available any funds, personnel, ^ equipmenr. for 
use in advocating or opposing any plan, prop^, or litigation 
intended to (x having the effect of altering any redistricting at 
any level of government*'*^ The final rule "clarified" 
permissible activity: the handling of Voting Rights Act 
litigation that did not involve redistricting; the use of public 
or tribal funds for the purposes for which they wei:e provided; 
or the handling of cases on attmieys' personal time with 
resources other than those of the legal services program.'" 

The rule lacked a ''grandfather" provision allowing local 
programs to continue wcxic on pending cases. On inquiry by 
affected local programs, CcMporation staff interpreted the 
omission as a requirement that the programs drop their 
pending cases, in addition to not taldng on any new cases.'^ 

On December 29, 1989, three legal services programs with 
redistricting cases pending — Ibxas Rural Legal Aid, 
California Rural Legal Assistance and Mississippi Rural 
Ugal Services — filed suit in the federal district court (or the 
District of Columbia to challenge the rule.'^ The plaintiffs 
sought a declaratory judgment invalidating the rule and filed 
for summary judgment, February 26, 1990. 

The Legal Services CcKporation countered, April 6, with a 
motion to dismiss or in the alternative for summary judg* 
menL**' 
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In an order filed June 25, 1990, the federal district court 
granted the plaintiflfs' motion for summary judgment Judge 
Gerhard Gesell held that the Legal Services C(xporati(Hi 
lacked the authority to promulgate the nile and issued a 
permanent injunction against its enfoicement'^ 

In a demonstration of its intent to continue its 
predecessor's efforts to circumscribe the ability of legal 
services programs to effectively represent their clients in 
redistricting matters, the new board filed, July 3, 1990, a 
notice of appeal to the U.S. Court of Appeals for die District 
of Columbia Circuit'^' At the time of publicatim, the appeal 
was pending. 



VII. Conclusion 

Despite the aggressive and comprehensive coverage- 
improvement (^rations devised by the Census Bureau, the 
1990 census enumeration effort has been fraught with critical 
problems, perhaps inherent in the enumerati(Mi effort itself. 
Early mishaps, as well as preliminary figures tiiat signifi- 
candy depart fiom the Census Bureau's own expectations, 
have demonstrated that there is ample reason to be concerned 
about the accuracy of the count tiiat has been conducted and 
die ability of planned follow-up techniques to adequately 
resolve discrepancies. 

To adhere to an enumeration process tiuit produces 
unreliable and inaccurate population figures when it is 



possible to produce a more accurate final census would 
perpetuate die representational and financial k^ses diat have 
occurred after previous censuses in jurisdictions whose 
populations were undercounted Yet the Department's 
positions and public statements to date have called into 
question its commitment to keep die open mind it is obligated 
to apply to the adjustment decision. 

The medKxtology for a statistical correction of die census 
exists; indeed some correction medKxls have been used by 
the Census Bureau in die past and are being used for 1990. 
Moreover, die validity of a statistical adjustment of die census 
has been recognized in die courts, and one court has served 
notice diat die Commerce Dqxirtment bears a heavy burden 
to justify its determinations if it fails to correct die figures 
derived finom die 1990 enumeration. 

Especially in light of die acknowledged history of 
significant undercounting in the census and the enmnous 
problems identified during die 1990 effort, it is m(xe impera- 
tive dian ever diat die Commerce Department and die Census 
Bureau move forward expeditiously widi qierations to make 
a statistical correction of die census. 

The outcome of die lawsuit challenging die Legal Services 
Corporation's rule prohibiting legal s^ces programs from 
handling census and redistricting matters is pending in die 
federal courts. But diis nation's interests would be better 
served if die Corpcxation would cease its efforts to validate a 
rule diat would deprive ikkx citizens of legal as&^istance to 
vindicate dieir civil rights to fair political reiH^^ntation and 
allocation of benefits and programs. 
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Chapter XIX 

Rights of Institutionalized Persons 

by James B. Kai^man, Robert PlotHn, and Jacqueline FitzGerald Brown with assistance from 
Christopher Gilkerson, Andrew Mastin, and David Shaman 



I. Introduction 

There arc a number of emerging issues concerning the 
rights of institutionalized persons. 



A. Overcrowding 

The overcrowding of prison facilities is perhaps the most 
pressing problem facing correctional institutions throughout 
the nation.' The nation's prison population has undergone 
explosive growth during the early years of the Bush Adminis- 
tration, exacerbating a problem which had already reached 
crisis proportions under President Reagan.* In the first six 
months of 1989, the increase in the number of persons 
incarcerated exceeded the previous growth record for an 
entire year. The rate of growth translates into a need for 1,800 
new prison beds every week.' 

As a result of this explosive growth, many correctional 
facilities are crowded to the point of bursting. Some state 
prison systems arc operating at as much as 175% of their 
intended capacity, and prisons in at least forty-two slates are 
under some type of court order to reduce overcrowding.* The 
need to house additional prisoners has made common the 
practice of "double-celling," which places two w nwrc 
prisoners in cells designed for one; in one stale, inmates have 
been double-celled in cells as small as six-by-six and one half 
feet' 

The surge in the prison population is at least partially 
attributable to the advent of mandatory minimum sentences 
and the continued "get-tough" philosophy espoused by many 
public ofiTicials and members of the public* New laws 
designed to combat crime, particularly drxig-related ofifenses, 
have included harsh mandatory sentences. At the federal 
level, the Sentencing Guidelines promulgated by the United 
States Sentencing Commission' have exacerbated the 
problem by reducjig the flexibility of judges to recommend 
shorter sentences or alternatives to incarceration. Statistical 
evidence indicates that such laws have primarily increased 
the number of young and first-time ofifenders incarcc;?ied, 
rathCT than the number of dangerous, violent criminals 
imprisoned.^ Many of these lesser offenders might not 
otherwise have been sentenced to prison terms. 

Federal judges have almost uniformly expressed frustra- 
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tion with the Sentencing Guidelines and with mandatory 
minimum sentences in general.' There is nonetheless a 
movement at the state level to adopt similar guidelines, and 
an ongoing spate of legislation proposing ever-tougher 
sentences." Such proposals, were they to become law, would 
only increase already severe overcrowding problems. 

One potential means of easing overcrowding in prisons is 
the adoption of so-called "intermediate punishments." Such 
punishments, which include "boot camps," house arrest, 
fines, restitution, community service, and intensively 
supervised probation, are frequently employed in Western 
Europe, but the United States has been slow to develop 
similar programs." These punishments can operate as "fi-oni 
door" programs fw the initial assignment of less serious 
offenders, or as "back door" programs for the eariy r^ease of 
low-risk prisoners; either way, they serve to reduce prison 
crowding and to decrease the expense of punishment by 
avoiding the high cost of incarceration." Legislation has been 
proposed to authorize grants to states for boot camp projects 
as alternatives to the imprisonment of persons for nonviolent 
offenses; offenders would be given drug treatment, literacy 
education, vocational education, and job training." Principled 
incorporation of such programs into exisiting sentencing 
schemes, together with consistent and comprehensive 
application, could aid in alleviating the problem of over- 
crowding. 

Another possible avenue of relief is to repeal mandatory 
minimum sentences and remove the compulsory status of the 
Sentencing Guidelines. The Federal Cburts Study Committee, 
a blue ribbon panel commissioned by Congress to recom- 
mend changes in the functioning of the federal judiciary, 
issued a report on April 2, 1990, finding that thtre was "a 
compelling need" to repeal mandatory minimum sentences 
"in light of the huge projected increase in the federal prison 
population."'* The Committee observed that many offenses 
now cany mandatory minimum sentences established by 
Congress that exceed those imposed by the Guidelines and 
that are "much longer than appear reasonable to many 
observers."" It also noted that prisoners serve those terms in 
full because of the elimination of parole for many offenses. 
The Committee therefore proposed that Congress repeal 
mandatory minimum sentence provisions.'* 

The Committee then considered the Sentencing Guide- 
lines. Although it acknowledged that there is a pervasive 
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concern among judges, public defenders, private defense 
counsel, and the organized bar that the Sentencing Guidelines 
are causing serious problems, a niajority of the Committee 
yielded to the "strong urging** of Sentencing Committee 
members to engage in continued study and monitoring of the 
Guidelines' effectiveness before recommending changes.*^ 
Taking a position consistent with the Bush Administration's 
"thousand points of lighf philosophy, the Committee ui^cd 
that such study should be conducted by individuals and 
groups fiom across the legal spectrum, not just the Commit- 
tee or other governmental agencies." 

By recommending study, rather than action,*' the Commit- 
tee backed away from its draft prq;K>sal, which called for the 
Guidelines to be treated not as compulsory rules but as 
general standards identifying a presumptive sentence. This 
presumptive sentence would be subject to variation based on 
factors such as the age and personal history of the offender.^ 
A group of dissenters chastized the majwity fw not adopting 
this proposal, stating that the Guidelines were "failing 
miserably** and that of the 270 persons who testified at nine 
public hearings, the only four who spoke against the proposal 
were three past or present members of the Sentencing 
Commission and the United States Attorney General.^^ 
Indeed in light of the tremendous burden being placed on the 
prisons by overcrowding and the need to protect prisoners* 
civil rights, some modification of the Sentencing Guidelines 
seems necessary. 



B. THE AIDS EPIDEMIC 

As the disease of AIDS continues to siMead through the 
population at large, it will present an ongoing challenge for 
prison officials and the courts. The thorny issues raised by 
AIDS in a prison environment fall into four main categories: 
testing, segregation, privacy, and treatment These issues have 
already produced a substantial body of litigation in the federal 
courts. While many of the published decisions are in conflict 
with one another and no clear mles have emerged, there is an 
obvious policy of deference to prison officials which harmo- 
nizes with the courts* attitude toward other aspects of 
prisoners* rights litigation.^ 



1. TESTING 

The courts have generally held that mandatory blood 
testing of prisoners to determine exposure to the AIDS virus 
does not violate the Fourth Amendment" In balancing a 
prisoner *s right to privacy against the state*s purpose, they 
have found that a prisoner*s diminished privacy interests, 
further weakened by the low degree of intrusivencss of blood 
tests in modem society, are outweighed by the strong interest 
of prison officials in detecting and preventing the spread of 
AIDS.^ At the same time, courts have held that laiiure to test 
inmates for AIDS does not violate the rights of those who 
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seek to be jMiotected from infection.^ These courts have noted 
that the tests are not always accurate and may create a false 
sense of security, and have expressed a reluctance to become 
involved in a m^cal controversy by dictating prison 
guidelines in an area where the medical community itself is 
not in agreement" 

2. SEGREGATION 

The courts* willingness to defer to prison officials is also 
evident in this context Briefly stated, they have found that it 
is constioitional either to segregate inmates with AIDS or to 
intermingle them with the general prison population, and that 
the decision is pn^ly left to prison authorities. In the past 
several years numerous cases have been brought by prisoners 
who do not have AIDS claiming that housing them together 
with inmates infected with the AIDS virus violates the Eighth 
Amendment*s prohibition of cruel and unusual punishment^^ 
The courts have consistently rejected such claims, holding 
that plaintiffs must show that they faced a real and im mediate 
threat of injury. The courts are not unaware that high-risk 
activities such as sexual intercourse and the sharing of 
needles occur in prisons; however, they have required 
plaintiffs to show that they were pereonally exposed to such 
practices in order to maintain an action.^ 

On the other hand, where segregation policies have been 
instituted* the courts have coTiSistently upheld them against a 
wide \mefy of constibitional challenges. Equal protection 
claims have been rejected because the courts do not consider 
inmates with AIDS to be similarly situated to uninfected 
inmates or to be a suspect class, and because segregation is 
rationally related to the legitimate end of preventing the 
spread of AIDS.^ Protecting AIDS patients from exposure to 
secondary diseases iH^nt in the pris(xi population, protect- 
ing guards, and maintaining control and security within 
prisons have also been advanced as legitimate reasons for 
segregating inmates with AIDS.^ Segregation programs have 
also been upheld against claims under the First, Fourth, Fifth, 
and Eighth Amendments.^^ 



3. PRIVACY 

The ability of prisons to segregate inmates with AIDS may 
be cast into (toubt, however, by cases which hold that inmates 
with AIDS have a right to privacy in their medical diagnosis. 
A number of courts have held tliat prisoners retain an interest 
in the nondisclosure of their AIDS status because of the 
extremely sensitive and personal nature of this information 
and the probability that its dissemination will subject the 
inmate to harassment, ostracism, and discrinunation.^ One 
court, however, has ruled that the diminished privacy interests 
of prisoners together with the state*s interests in preventing 
the spread of AIDS makes the inmate*s diagnosis a maUer of 
public concern." If the right to privacy is upheld in the future, 
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it may curtail segregation programs because the courts 
announcing the right have found that placement in a segre- 
gated cellblock necessarily discloses the inmate's status as an 
AIDS victim.** 



4. TREATMENT 

Although there is no clear consensus, the courts have been 
reluctant to And that allegedly inadequate treatment of 
inmates with AIDS violates the Eighth Amendment They 
have generally held that prison officials need only provide 
reasonably adequate care, which need not constitute trie best 
care available cx even particularly good care, so long as it 
does not manifest "deliberate indifference" to the prisoners* 
me(Ucal needs." Prison officials are not obligated to iwovide 
experimental drugs or novel treatments, and have discretion 
10 deny outside practitioners access to inmates with AIDS.** 
Most courts have been particulariy deferential to the decisons 
of prison officials in this context because of the high degree 
of medical uncertainty and disagreement COTceming the 
proper treatment of AIDS." One court, however, has allowed 
a prisoner to be released on bond for the purpose of seeking 
AIDS treatment unavailable in the facility where he was 
held." 

The Federal Bureau of Prisons has recently promulgated 
new regulations governing the testing, treatment, counselling, 
and educatiwi of inmates with respect to AIDS." These 
regulations may prove influential in shaping state policies and 
may promote the establishment of uniform practices. The 
regulations do not call for uniform testing of all incoming 
prisoners, but rather provide for random, mandatory testing 
and the discretionary testing of those who exhibit symptoms 
of the disease or engage in high-risk behavior. All tests are 
accanpanied by counselling, and periodic education pro- 
grams arc mandatoiy for all inmates. Those who test positive 
for AIDS are not quarantined unless such a step is warranted 
by evidence that the prisoner may engage in conduct posing a 
health risk to others. Finally, inmates with AIDS receive 
monthly clinical evaluations, and those drugs aH)roved by the 
FDA for treatment of AIDS are made available. 



II. Statement of Governing Law 

A. THE COURTS AND PRISONERS' 
RIGHTS 

The Reagan years saw a revival of the doctine of defer- 
ence by the courts in the context of prisoner's rights litiga- 
tion.*' In the first years of th^ Bush Administration, the courts 
have continued to give "due deference" to prison admmistra- 
tors when reviewing constitutional challenges to i»ison 
practices and regulations brought under 42 U.S.C. § 1983.''* 



While not denying that prisoners indeed do have some 
constitutional rights, the approach of the federal judiciary 
may be summed up by a passage from a recent Supreme 
Court opinion: "[tjhere is UtUe doubt that the kind of [prac- 
tice] just described would raise grave [constitutional] 
concerns outside the priswi context .... We have recognized, 
however, that these rights must be exercised with due regard * 
for the 'inwdinately difficult undertaking' that is modem 
prison administration."" 

The "due deference" apiHoach, which dominated the case 
law prior to the mid-1960s,*' has enjoyed a recent resurgence. 
This rebirth can be traced to Procunier v. Maninez,** in which 
the SuiHcme Court established a strict standard of review for 
priscMi regulations affecting prisoners' First Amendment 
rights, but also stated that "courts are ill equipped to deal with 
the increasingly urgent jKoblems of administration and 
reform.."*' This dicta has become the cornerstone of a new, 
more relaxed standard of review of prison practices and 
regulations, which was cleariy announced during the Reagan 
Adnriinistration in Turner v. St^ey.** Justice O'Connor, 
writing for the majority, cited cases decided after Martinez in 
which the Court had ^lied something less than a standard 
of heightened scnitiny.*' She then pronounced the "correct" 
defwential standard of review: "when a prison regulatiwi 
impinges on inmates' c(mstitutional rights, the regulation is 
valid if it is reasonably related to legitimate penological 
interests.'*" 

The Supreme Court has continued to apply this standard 
under President Bush, and for the most part has continued the 
trend of limiting prisoners' civil liberties. In Thornburgh v. 
Abbott** the Cburt rejected a First Amendment challenge to a 
regulat'on under which prison officials may prevent prisoner 
from receiving publications sent to them from outside the 
prison if the officials determine that any portion of the 
publications might be detrimental to security, discipline, or 
"good order." The Court relied on the Turner standard, and 
formulated a generous standa-i of reasonableness." The 
Court has also held that states are not constitutionally 
required to provide indigent death row inmates with counsel 
in post-conviction proceedings,'* and that prison officials may 
administer anti-psychotic drugs to inmates without their 
consent as long as proper internal procedures are followed." 
In ^plying the reasonable relationship standard, other federal 
courts have essentially foregone serious scrutiny and have 
instead relied upon pri*-^ n administrators' claims of serving 
"legitimate penological interests."" On a more hopeful note, 
however, a unanimous Supreme Court niled that a feda^d 
court must apply a state law tolling the statute of limitations 
for actions by prisoners, in part because the tolling statiite 
enhanced a prisoner's ability to bring suit and recover 
damages under section 1983.** 

D^ite the continuing "hands-oflP' approach of the federal 
judiciary in prisoners' civil Uberties cases, the courts continue 
to monitor and oversee prison conditions cases which had 
their origin in the 1970s or 1980s. As discussed above, the 
problem of prison overcrowding is growing amid the rhetoric 
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of a "war on drugs" and a "get-tough," "lock 'em up" 
mentality. The pressure on jail and prison resources has 
necessitated continuous litigation to ensure the enforcement 
of the right of prisoners to a miiiimum amount of space, as 
protected by the Eighth Amendment In such cases courts 
have emphasized that neither good faith efforts on the part of 
prison administrators nor budgetary constraints alone provide 
legitimate excuses for non-compliance with previous court 
orders mandating minimum ^ace requirements." 

The Eif^th Amendment also protects prisoners' rights to 
humane living conditions, provision of adequate medical 
care, fireedom finom the use of excessive force by prison 
officials, and protection from other prisoners. In recent cases 
the courts have generally been unsympathetic to prisoner 
complaints. One court, rejecting a claim that fixe safety was 
inadequate, held that prison conditions need not be the best 
possible to satisfy the Eighth Amendment, but only mini- 
mally adequate such that "inmates not be threatened with a 
constant, imminent risk of death or injury."** The court 
observed that "prison is not a coundy club" and invoked the 
principle of deference: "federal courts must avoid becoming 
enmeshed in the minutiae of prison operations, and should 
decline to second-guess prison administrators in the operation 
of correctional facilities."*' 

Consistent with tliis attitude, other courts have held that a 
variety of harsh disciplinary practices do not violate the 
Eighth Amendment** WiuH the recent dq)arture of Justice 
Brennan, an anient defender of civil liberties and the rights of 
criminal defendants, the Supreme Court is unlikely to provide 
significant protection for priscmers' rights in the future. 
Instead, they will have to depend on Congress for the 
advancement of their interests. 



B. THF JOVERNMENTS ROLE IN 
ENF JRCING PRISONERS' RIGHTS 

The Civil Rights of Institutionalized Persons Act 
(CRIPA)" grants the Attaney General authority to institute a 
civil action against a state or its officials if there is reasonable 
cause to believe that the state is subjecting persons residing in 
stale institutions (including prisoners) to "egregious or 
flagrant conditions" causing "grievous luum" pursuant to a 
"pattern or practice of resistance."" The responsibility for 
CRIPA enforcement of prisoners' rights has been delegated to 
the Special Litigation Section, an arm of the Civil Rights 
Division of tlie Department of Justice." In the case of 
prisonere, the United States may ask for "such equitable relief 
as may be appiopriate to insure the minimum corrective 
measures necessary to insure the full enjoyment of [the 
prisoner's consututional] rights, privileges, or immunities.'"^ 
In addition, section 1997c grants the Attorney General 
authority to intervene in any action brought by private parties 
if the section 1997a profile is met 

Section 1997e of CRIPA gives the Attorney General the 
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role of "certifier" rather than negotiator or litigant This 
section contains an exception to the general rule whereby a 
property fonnulated section 1983 suit does not require a 
plaintiff to first exhaust any state judicial or administrative 
remedies before seeking federal judicial relief. Under section 
1997e, courts are granted discretion to slay a section 1983 
case for up to ninety days pending exhaustion of "plain, 
speedy, and effective administrative remedies as are avail- 
able." A court can require this exhaustion of remedies, 
however, only if the U.S. Attorney General has certified, or 
the court has found, that "minimum acceptable standards" 
have been met Section 1997e(bX2) defines minimum 
standards as including an advisory role in the administrative 
system for employees and inmates of the prison or jail, 
specific maximum time limits for written replies to griev- 
ances, priority processing of emergency grievances, safe- 
guards against reprisals to grievances, and independent 
rcv.ew of the disposition of grievances.*' 



III. Philosophy of the Bush Special 
Litigation Section 

The Reagan years are over, and so too, perh^s, is the 
Justice Department's strong ideological, federalist approach 
to civil rights enforcement Under the Reagan/Reynolds 
philosophy, the role of the Special Litigation Section was to 
secure jffllx the "minimum cOTCctive measures necessary" to 
protect inmates' constitutional rights. This often led to the 
Justice Department's actually opposing prisoners and public 
inteicst groups by asking courts to gram less relief than that 
consented to by die state defendants.** 

Presently, the Special Litigation Section is essentially 
operating in a irfiiloscqihical void; no internal or external 
policy statements regarding CRIPA have been issued. As widi 
other civil rights groups in the Bush Department of Justice, 
the special Litigation Section is still undergoing a transition 
period prolonged by the Senate's rejection of William Lucas 
and President Bush's delay in nominating another p«son for 
die sensitive post of Assistant Attwney General for Civil 
Rights. From his confumation in March, 1990 until October 
1990, John Dunne was preoccupied with the Civil Rights Act 
of 1990, which sought to reverse recent Supreme Court 
decisions curtailing remedies far discrimination in Uie 
woikp'ace. In this environment, it would be an understate- 
ment to say that CRIPA and prisoners* rights were on die 
back burner, these issues seemingly were not even on 
anyone's agenda. 

Arthur Peabody, Chief of Uie Special Litigation Section, 
has met witfi Dunne and asked for more discretion for his 
attorneys. Dunne has neither formally responded nor yet 
made any decisions giving an indication of his jqpproach to 
CRIPA.** Adjoa Aiyetoro, Director of Legislative and 
Community Affairs widi Uie National Prison Project and a 
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former attorney with the Special Litigation Section, believes 
that "a clear sign of any formal change in policy will be an 
increase in the volume of [DOJ] litigation. We knew 
Reynolds was a suppcnter of states' rights within one months 
so we should know soon where Dunne stands/*^ 

Despite Dunne's inexperience in civil rights litigation, 
there are indications that some change in ofiBcial policy could 
be forthcoming. First, Dunne has been willing to talk and 
listen to civU rights activists in meetings concerning the Civil 
Rights Act of 1990.*^ Shortly after his nominaticMi became 
public, Dunne stated: "Pm the s(xt of person who's sensitive 
to all kinds of views — I'm a listener."* The National Prison 
Project and other prisoners' rights advocacy groups are 
hopeful of a meeting with the new Assistant Attorney General 
in the near future. 

Second, unlike William Lucas, who was charged by civil 
rights groups with administering an "unconstitutional jail,"^^ 
the area of prisoners' rights is a bright spot on Dunne's record 
as a Republican New York State legislate. Dunne's role as an 
observer at the Attica Prison riots in 1971 has been repeatedly 
emphasized both at his confirmation hearings and by civil 
rights activists willing to give him the benefit of the doubt^^ 
At that time, he was well knov^n the chairperson of a joint 
New York State Legislarive C r^imiuee on Crime and 
Correction who led inspection trips to state prisons and 
sponsored various jmson tefom efiforts.^^ Called to Attica by 
the rebelling inmates as one of only four outside observers, he 
not only prolonged the efifort at a negotiated solution, but also 
made a politically risky though futile plea for Governor 
Rockefeller to come personally to Attica.^ In the early 1960s 
Dunne also helped design and set up the first criminal 
division of the Legal Aid Society of New Ywk, based on his 
personal observations of "what was happening to prisoners 
who could not afford counsel."^ 



IV. Enforcement Activity Under CRIPA 

The Special LiUgation Section cunently consists of twelve 
attorneys (down fiom a high of twenty-six), three supervisors, 
3 1/2 paralegals, and 2 1/2 secretaries. Despite allowing staff 
^ttamtys greater discreti(Hi in pending cases and no longer 
playing an overtly negative role, the Section under Bush has 
tlius far failed to institute any new prison cases under 
CRIPA.^* The relatively relaxed environment under Bush, 
however, has brought a substantial increase in the number of 
new investigations,^^ though no new investigation has led to 
any concrete action. 

Neither DOJ, the media, Congress, or the public interest 
sector appear to be paying much attention to CRIPA enforce- 
ment at present^* Ironically, DOJ's philosophical and policy 
void has allowed Special Litigation Sect'on staff attorneys 
more discretion in their investigations and enabled the 
attorneys to have a positive impact in some cases. For 
example, in United States v. Micliigan. an action originally 
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brought by the Department in 1981 and once uphcla by Mr. 
Reynolds as a success of his non-interventionist philosophy,^ 
the U.S. recently submitted a pleading which advocates a 
relatively wide scope of Eighth Amendment protection and 
opposes Michigan's aiguments resting on the precepts of 
comity and federalism.^ Michigan aigued that the compie- 
hensive relief the United States and amici had asked for 
(develq)ment and implementaticMi of a professionally-based 
prison classificatii^ plan and a rqxM on population growth 
management) exceeded the Attorney General's authmty 
under CRIPA, in that the U.S. had failed to show a sufficient 
deprivation of prisOTers' constitutional rights. The U.S. 
responded that prisoner classification implicates prisoner 
security interesis {Hotected by the Eighth Amendment, that 
^•systemic classification relief [may] be wdered by federal 
courts,''^ and that 

[sjince subf '^Jitial increases in statewide inmate 
population could have a considerable impact and effect 
upon crowding, classification, mental health care and 
other requirements of the Consent Decree, the require- 
ment that defendants prepare a report on their planning 
activities to cope with the expected population increase 
seems justified at this time.*^ 

Summarizing the cuirent situation, Elizabeth Alexander, 
Chief Staff Counsel with the ACLU's National Prison 
Project, states: 'Ihere is no real control [in the Section] right 
now; the positions taken in a given case seem to depend on 
who the lawyer [fiom the Section] is, and thus personal 
contacts are a key.'*** The old policy requiring prior qjproval 
for filing of all pleadings has been relaxed, although ''higher 
level" pleadings stiU must be approved.*^ The end result has 
been, in general, a new focus on doing what is legally sound, 
rather than doing what is politically "correct" It should be 
emphasized, hov/ever, that the basic approach of the Depart- 
ment of Justice has not changed — exhaust all avenues of 
negotiation prior to the institution of any litigation under 
CRIPA." Unfortunately, this policy tends to undermine the 
congressional intent behind CRIPA."* Although there arc 
indications that the Special Litigation Section may take more 
liberal positions in the future, the continuing policy of 
negotiation without litigation, while reducing the judicial 
caseload, does little to iH^otect prisOTers* rights. 



V. Certification Activity under CRIPA 

It was Congress' hope that section 1997e's certification 
process would result in the resolution of prisoner complaints 
through institutional iwocedures feir and attractive to inmates, 
thereby providing a more efficient means to resolve valid 
grievances while minimizing the number of section 1983 
inmate suits.^ Unf(xtunately, this goal has not been realized. 
As of mid- 1989, only seven states had grievance procedures 
certified by the Attorney General; six states and the District of 
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Columbia had been denied certification; and five states had 
certification files classified as "inactive/*" 

While those states which have successfully completed the 
certification process rqxMt satisfaction with their grievance 
procedures,*^ several reasons exist why more states have not 
joined the list of certified states.** Some states believe section 
1997e (xdy invites federal intrusion into state matters. Other 
states believe that the potential benefits arising ftom certifica- 
tion are outweighed by the costs of fOTnulating and imple- 
menting a procedure complying with section 1997e's 
"minimum standards." The adViS(M7 role in the (^ration of 
the grievance system granted to inmates under section 
1997e(b)(2)(A) is viewed as particularly burdensome. Still 
other states believe that their grievance systems are already 
fair and accurate, with few inmates instituting section 1983 
claims as is. Fmally, some states have simply given up on the 
certification process due to inaction by the Department of 
Justice on ^plicaticHis submitted by states in good faith. In 
tlie case of Wisconsin, the fwroer director of the state 
correctional system reports that he was told by DOJ that the 
certification program *Svas donmant due to a lack of staflf.***' 

VI. Congressional Oversight of CRIPA 

Since President Bush took office there has been no 
congressional oversight of Department of Justice enforcement 
of CRIPA.^ This contrasts si^iificantly with fairly rigorous 
congressiOTal scrutiny of CRDPAenfocement during the 
tenure of President Reagan and Assistant Attcxney General 
for Civil Rights Reynolds.*' According to House Judiciary 
Committee stafif members, while CRIPA oversight hearings 
are "overdue," no action is planned fw this Congress. In their 
words, "the loudest dog gets the bone" and right now civil 
rights groups are directing their "barking" at the 1990 Civil 
Rights AcL'^ Civil Rights groups such as the National Prison 
Projec have not put any pressure on Congress to conduct 
overs ght, largely due to a fundamental skepticism about 
administrative remedies and resignation arising from DOJ's 
past obstnictionist position.*^ 

Congress' sole action with respect to CRIPA in the last 
two years has been to commission and participate in the 
Federal Courts Study Committee.^ The primary goal of the 
Committee was to make recommendations to "prevent the 
[federal judicial] system from being overwhelmed by a 
rapidly growing and already enormous caseload.'*^ Thus, 
recent judicial and legislative attention to CRIPA has focused 
on reducing the number of prisoner-initiated cases, not on 
protecting prisoners* civil rights. 

The Committee recommends amending section 1997e by: 
(i) directing federal courts to require exhaustion of state 
administrative remedies for 1 20 days instead of the current 90 
days, if the court or the Attorney General is satisfied that the 
remedies are "fair and eff^ective;" (ii) and deleting section 
1997e(b)*s federally mandated minimum standards for state 
institutional remedies.^ These recommendations can be 
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criticized on several grounds. First, there are numerous 
reasons why more states have not presented plans to the 
AttWTiey General for certification, only one of which is the 
existence of section 1977e's "minimum standards.*^ Second, 
replacing the ccrtificaticn process with a judicial determina- 
tion as to whether a grievance system is "fair and efifective" 
may actually increase the burden on federal courts.'^ Courts 
would be require/* to review the minutiae of prison regula- 
tions and procedures before adjudicating the merits of a 
dispute. Tliird, se prisoners trying to gain relief ftom the 
federal courts "are ill-equipped to explain to federal judges 
why a grievance system is not *fair md effective/'' Imposing 
yet another judici^ hurdle in the path of pro se prisoners may 
discourage the filing of legitimate complaints because it 
ignOTes the tendency of the legal system tj "grind down" 
prisoners who have legitimate complaints. Fourth, eliminat- 
ing the "minimum standards" requirement would create a 
procedural barrier to claims without reference to the likeli- 
hood that the particular case can be resolved in the defendant 
state's grievance system. Since most grievance systems 
disallow multi-party grievances, the amendment would 
impact negatively on the filing of class actions which "are of 
critical impcxiance to assuring the rule of law :n prisons."^" 
PrisojiS in forty-three states as well as A? DL^ict of Colum- 
bia, Puerto Rico, and the Virgin Islands are operating under 
court (Kders and consent decrees reached as a result of such 
class actions.^^^ Additionally, the 120-day exhaustion 
requirement would moot most injunctive and declaratory 
claims for prisoners in jails who aire typically held for short 
periods of time, and would preclude emwgency injunctive 
relief requests by inmates in prisons.^^ 

Finally, it may very well be that the only problem with 
section 1997e as it now stands is the lack of attention given to 
the certification process by DOJ. Congressman Robert 
Kastenmeier, a leading House supporter for prisoners' rights, 
dissented ftom the Conunittee majority on this point: 

I am unconvinced, however, that deficiences in 
[CRIPA] are re^nsible for the relative absence of 
state plans now in place. Aiguably, CRIPA has never 
been prop^y implemented by [DOJ]. In my home 
state of ^^sconsin, fcx* example, a plan was developed 
but never implemented, solely because [DOJ] never 
acted on Wisconsin's proposed plan. It may be that 
Congress needs to reassess the Act in light of the 
committee's criticisms, but I do not believe that the 
solution necessarily lies in Congress relinquishing to 
the courts all responsibility for ensuring the adequacy 
of the state plans."^ 

With Rep. Kastenmeier's defeat last November, the 
Subcommittee on Courts, Intellectual Propwty, and tlw 
Administration of Justice, which has legislative oversight 
authority over CRIPA, is now headed by Rep. William J. 
Hughes. Whether the Study Committee Recommendations 
will become law is uncertain. It will be iq) to the new 
Subcommittee leadership to jumpstart both the states* and 
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DDI's participation in the grievance procedures certification 
program,"** 

In any event, unless there is a groundswell of public 
attention given to prisoners' rights, the only hope for change 
in the near future depends upon the poUcies and philosophies 



to be enunciated by the Bush Department of Justice and John 
Dunne. A more zealous approach to prisoners' rights 
litigation would encourage states to join the certification 
program. A mare responsive approach to cotification 
applications would caw the need to resort to litigation. 
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Chapter XX 

The Americans With Disabilities Act 



by Bonnie Milstein 



I Introduction 

On July 13. 1990. President Bush signed the Americans 
Wiih Disabilities Act (ADA)/ establishing a national 
mandate to end discrimination against peq)Ie with mental and 
physical disabilities and facilitate their integration into the 
economic and social mainstream of American life. It sets 
enforceable standards and ensures that the Federal govern- 
ment plays a central role in enforcing these standards. The 
law thus rq)resents a majw advance in the civil rights of 
people with disabilities. 

The ADA borrows key provisions from existing civil 
rights legislatioTj. Congress was careful to base most of its 
provisions on Se<;tion 504 of the Rehabilitaticn Act of 1973.^ 
Accordingly, the Jaw both defines disability as broadly as 
possible and includes the obligation to prov\(k a "reasoiuble 
accommodation" unless this would result in undue hardship 
on the operation of the business.' The ADA also incorporates 
the enforcement provisions of Tide VII of the Civil Rights 
Act of 1964.* 

The first of the ADA*s ti ve tides addresses employment 
and specifies that an employer, employment agency, labor 
organization, and joint labor-management committee may not 
discriminate against any qualified individual with a disability 
with regard to any term, condition or iMivilege of employ- 
ment^ Tide i goes inlo effect two years after July 13, 1990, 
covering all employers with 25 or more employees. On July 
13, 1994, four years after the efifective date, the law covers all 
employers with 15 or more employees.^ 

TiUe n of the ADA add/esses public services, filling in 
whatever coverage gaps wem left by Section 504. Tide n 
specifies dial no department, agency, special purpose district 
or other instrumentality of a state or local government may 
discriminate against a qualiiicd person with a disability.^ It 
includes specific requirements applicable to public transpor- 
tation provided by public triuisit auUiorities* and it incorpo- 
rates die enforcement provisions of Section 505 of die 
Rehabilitation Act' The authority must also provide 
paratiansit fw individuals who cannot use mainline accessible 
transportation, subject to an undut burden limitation.^® Tide II 
fakes efiect 18 monUis after July 13, 1990, becoming law on 
January 13, 1992, except diat all new buses purchased after 
August 13, 1990 are to be accessible." 

Tide in applies to public accommodations. Expanding 
beyond die parallel provisions of die 1964 Civil Rights Act, 



die ADA covers die activities of 12 kinds of private entities 
"if the (q)erations of such entities affect commerce:***^ 

1. Places of lodging 

2. Establishments serving food or drink 

3. Places of exhibition or entertainment 

4. Places of public gadiering 

5. Establishments selling or renting items 

6. E<;itabiishments providing services 

7. Stati(His used for public transportation 

8. Places of public ^lay or collection 

9. Places of recreation 

10. Places of education 

1 1 . Establishments {H-oviding social services 

12. Places of exercise or recreation^^ 

The ADA iM^ohibits each of tfiese private enterprises from 
discriminating against individuals witfi disabilities in die full 
and equal enjoyment of goods, services, facilities, privileges, 
advantages and accommodations. 

Physical modifications to existiing structures must be made 
if diey are "readily achievable,'' diat is, "easily 
accomplishable and able to be carried out widiout much 
difficulty or expense."'* Private e.nteiprises must ako provide 
auxiliary aids and services unless such provision would 
fundamentally alto* die nature of die progiiun or cause an 
undue burden." However, all new construction and major 
rcnovations must include accessibility features tiiat arc 
described in guidelines to be published by the federal 
Architectural and Tiansportation Barriers Compliance 
Board.'* 

Tide in also requires diat private transportation services 
b? available to people widi disabilities." This requirement 
applies bodi to vehicles and to the assistance some riders with 
disabilities may require from die operators and managers of 
private companies in o^der to benefit from the transportation 
service. 

This tide becomes effective on January 13, 1992.'* It 
incorporates die enfwcement provisions of Tide II of die 
Civil Rights Act of 1964 and requires die Attorney General to 
prosecute pattern and practice cases. A private right of action 
exists widi regard to violations under all tides of die AcL^' 

Tide rv addresses telecommunications barriers. It requires 
diat telephone services offered to die general public must 
include interstate and intrastate relay services so diat indi- 
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viduals wilh hearing and speech disabilities have (^portuni- 
ties for communication that are equivalent to those of peq)le 
who use voice telephone services.*" Common carriers have 
three years to comply with the requirements of the statute and 
with the regulations to be issued by the Federal Communica- 
tions Commission." The FCC is required to issue regulations 
by July 13, 1991." 

Title V contains miscellaneous provisions." These include 
a prohibition against retaliation and an explanation that the 
ADA is not intended to override any federal, state ot local 
law that provides equal or greater iMotection to people with 
disabilities; that it is not intended to disrupt the current nature 
of insurance underwriting; that states are not immune from 
prosecution under the ADA; that attorney's fees are available 
under the Act; that specific federal agencies have technical 
assistance reqxMisibilities; that wheelchairs shall be permitted 
in federally designated "wilderness areas"; that transvestism, 
homosexuality and bisexuality are not disabilities and that 
certain mental disabilities are not covered by the Act; that 
Congress and its instrumentalities arc covered by the ADA; 
and that both the ADA and Section 504, by amendment, 
exclude coverage of certain persons currently engaging in the 
illegal use of drugs. 



II. TTie Administration's Support for 
the ADA 

There is no doubt that the ADA would not have been 
enacted without the support of the Bush Administration. 
However, that support was strongest when the general 
principle that people with disabilities should be better 
integrated into mainstream America was at issue.** When 
implementirig that principle required lobbying in the Con- 
gress, especi^y when the business community and the most 
conservative members of Congress began to question 
expansion of the rights of all people with disabilities, the 
White House became silenL 

For example, while a candidate, then Vice President Bush 
endoreed the original ADA legislation," which required 
stririgent accessibility features in all businesses, included all 
people with mental disabilities and imposed costs on business 
well beyond those in the legislation as eventually enacted. 
However, when Congress began its debate, the White House 
was slow to provide leadership either to move the bill or to 
retain the principles on which it was based. 

In January 1989, key Senate sponscM-s redrafted the bill to 
facilitate its passage by conforming it mott closely to Section 
504 of the Rehabilitation Act." Some of the changes included 
reducing the financial burdens that had been imposed to 
promote structural accessibility, modifying accessibility 
standards for transportation vdiicles, and clarifying the 
definition of "qualified handicsq^ped individuals." Although 
the White House had not asked for these changes, the 



Senatas were led to believe that the Adnunistration would 
^ovc the revised bill within a vb«ek. Instead, although the 
final draft was delivered to the White House in February, they 
did not approve the bill until August, whereupon the Senate 
Committee on Labw and Human Resources voted 16-0." 

Once the bill was on the Senate floor, the Adn-.inistration 
failed to lobby agamst an amendment that struck at its heart 
Senator Armstrong (R-CO) proposed allowing employers to 
exclude individuals with certain mental disabilities from the 
law's protections on "bona fide moral and religious grounds". 
That amendment served to underscore the need for the ADA, 
demonstrating the discrimination to which people with 
disabilities are subjected because of stereotypes about the 
source and the impact of disabilities. In efiect, the amend- 
ment was designed to let employers refuse to employ people 
they believed unworthy because of their disabilities, making 
?Ay determination of the individual's ability to perfcMm the 
job unnecessary. 

Instead of lobbying against the amendment, White House 
representatives waited until Senator Armstrong threatened a 
protracted and potentially fatal debate on the bill, and the 
sponsOTS of the bill were forced to negotiate. Even then, it 
was the Senate sponsors, not the White House, who took the 
lead in convincing Senator Armstrong to limit the types of 
disabilities to be excluded by his amendment As a result, for 
no rational reason, the ADA excludes people with 11 different 
types of mental disabilities.^ 

Indeed, once the bill reached the House, the White House 
refused to support it in any of the conunittee or floor debates 
and the never-ending conflict among the President's advisors 
resulted in conftision on the Hill. For example, when a 
proposed amendment in the Public Worics Committee would 
have imposed lesser accessibility requirements on buses than 
the Dq)artment of Transportation had imposed for years 
throu^ Section 504, White House lobbyists told House 
Republicans that the White House had no position on the 
issue. At the same time, White House policy staff told the 
disability and civil rights advocates that Ihey supported 
incwporating the Section 504 requiremen'-^ into the ADA. 
When the committee marked up the bill, kcfAiblican mem- 
bers voted against it, saying that the White House did not 
support the bill. 

During consideration of the bill on the House floor, a 
c<mflict similar to that generated by the Armstrong Amend- 
ment erupted with introduction of an amendment by Con- 
gressman Jim Chapman (D-TX) concerning coverage of 
people who test positive for the HIV virus. The Chs^man 
Amendment would have permitted emptoyers to remove such 
employees from food-handling jobs.»» Like Senator 
Amstrong, Representative Cbs^mian did not hide the purpose 
of his amendment He understood that the medical commu- 
nity, including the Cent^ for Disease Control, believed that 
there was no possibility of communicating AIDS through 
food, and argued that his amendment was based not on reality 
but on perception. In other words, he sought to justify the 
very discrimination that the ADA was intended to eliminate. 
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Here, too, the civil rights and disability communities 
waited in vain for the White House to lobby agaiast the 
amendment in a way consistent with President Bush*s eaiiy 
and repeated suppcMt for the ADA*s principles and goals. But 
the White House failed to send anyone to the floor debate in 
the House. Further, despite the Center for EHsease Coiitiors 
statements, a letter from Health and Human Services 
Seaetary Louis Sullivan, and eariier White House statements 
opposing discrimination against people with AIDS, the 
Administration refused to take a position on the Oilman 
Amendment In large pan, the Chsqpman Amendments* 
passage is attributable to that^ 

The most highly publicized of the conflicts emeiged in the 
context of remedies for violations of the ADA. The contro- 
versy over the scope of remedies was tied to ongoing efforts 
to pass the Civil Rights Act of 1990?^ Advocates for those 
with disabilities urged that remedies (oc discrimination under 
the ADA should be consistent with remedies (or minorities, 
women and others protected under Title VII of the 1964 Civil 
Rights Act The White House strongly lobbied (or more 
limited remedies for people with disabilities. Although the 
Administration did not prevail, its veto of the Civil Rights Act 
of 1990 leaves inconsistencies between remedies available 
for dififerent classes of victims of discrimination. 

Even the ADA signing ceremony was marked by a sharp 
distinction between the President's rhetoric and his actions. 
At first, factions within the White Hou.se insisted that the 
ceremony limited to a minimal number of peq)le with 
disabilities. This was because some Administration officials 
believed that people with disabilities might generate more 
medical emergencies during a signing ceremony than usually 
occur, and tliey did not think that it would be possible to 
obtain a sufficient number of ambulances to sit outside the 
Wliite House during the ceremony. The disability and civil 
rights communities were shocked. The President was about to 
sign landmark legislation rejecting the stereotype that people 



with disabilities were sick, frail invalids whose medical needs 
justified their exclusion fiom mainstream America, At the 
same time, some White House staff believed thatpeq)le with 
disabilities should excluded from the White House lav/n 
precisely because of that stereotype. Ultimately, tlie Adminis- 
tration £^greed to the presence of more than three thousarid 
participants with disabilities, making the ceremon) one of tliC; 
largest in the history of the V/hite House.^ 



Sll. Conclusion 

Several federal agencies are now drafting regulations to 
implement the ADA, and the Office of Mai^ement and 
Budget is requiring each to submit its draft for prcpublication, 
cost-benefit review. Even though the ADA*s language is 
exceptionally^ detailed, the regulations will be critical in 
detemnining w^ her the promise of the law will be fulfilled. 
How the regu juons read will answer the questi(xi of whether 
President Bush's inconsistent support of the ADA was based 
CHI anything beyond than a politica! agenda* *rhe question is 
apprqxiate in light of White Hous? failure to back its rhetoric 
with lobbying muscle during the passage of the Act and the 
{'resident's refiisal to permit any of the congressional 
spons(»'s to dppoQT with him at the signing ceremony. 

Will President Bush restrain OMB's efforts to impose 
narrowly conceived cost-benefit analyses on the regulations? 
Will he ensure that the regulations meet their statutorily 
mandated publication deadlines? Will he pennit the business 
community to revisit questions already resolved in Congress? 
Will he ask Congress to sy^fxiate sufficient funds for the 
enforcement and technical assistance provisions of the Act? 
Until these que^ons are answered, n is not possible to rcach 
any final conclusions about the Administration's support of 
this landmaik civil rights legislation. 
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Chapter XXI 

CivU Rights and Persons With Disabilities: 
The Department of Housing and 
Urban Development 



by Robert S.Ardinger 



I. Definition of the Problem/Evidence 
of Discrimination 

The effect of many years of housing discrimination against 
people with disabilities results as much from the widely held 
stereotypes that such people belonged in nursing homes and 
institutions as from hostility and fear. Shortly before One 
Nation went to print, two events spariced the hope that housing 
consumers with disunities would both face less discrimina- 
tion than they had and that the Department of Housing and 
Urtian Development would initiate an enei:getic defense of 
their rights. Those two events were HUD's publication of 
regulations to implement Section 504 of the RehaWIitation Act 
of 1973' and the passage of the Fair Housing Amendments 
Act, both in 1988.* 

While both events have resulted in more public awareness 
of what constitutes housing discrimination against consumers 
with disabilities and a more forceful effort on HUD's part to 
enforce the civil rights laws, HUD's actions, especially with 
regard to enfor^ment of Section 504 has been minimal, at 
best For exaff ,..., HUD's Office of Fair Housing and Equal 
Opportunity has only fractionally increased the staff assigned 
to implement Secfion 504. One small btdxvzh of the wganiza- 
tion is assigned to this task, and this iM^ch has, in addition to 
a branch chief who was only recently hired in August of 1990, 
only four staff who work on Section 504 issues and oversee a 
nation-wide implementation mandate. The branch is experi- 
encing a considerable backlog of Section 504 complaints and 
compliance reviews. In addition, HUD program haidbooks 
and regulations continue to be out of date and in conflict with 
Section 504 and the Fair Housing Amendments Act. 

There has been littic effort to provide training or technical 
assistance to HUD recioients beyond a series of "Section 504 
Town Meetings." While the Town Meetings have been useful, 
many recipients can not attend the meetings due to limited 
budgets. The Section 504 regulation outlines a number of time 
periods under which recipients are expected to bring their 
programs into compliance, conduct self -evaluations and 



prepare transition plans, or carry out needs assessments.' The 
deadlines for completing many of these reqmrements have 
passed, yet HUD's Fair Housing Office has no actiai plan or 
even a requirement that recipients submit the plans to HUD for 
review. 



II. Statement of Governing Laws 

A. THE REHABIUTATION ACT OF 1973 

Section 501 of the Rehabilitation Act* requires federal 
agencies to adopt affirmative action plans for the hiring, 
placement, and advancement in employment of employees 
with disabilities. In the Fall of 1989, an EEOC management 
review identified several problems in the Dqjartment's 
affirmative action efforts. Recommendations included 
establishment of an EEO Committee to focus on disability 
issues; creation of a clear policy and procedure for providing 
reasonable accommodation to the Department's employees 
who have disabilities; and other recommendations. To dale, 
this committee still has not officially been fornied, and the 
Dq)aitment continues to lack a policy and procedure, let 
alone staff, who can provide guidance .>n reasonable accom- 
modation. Many HUD staff have experienced only frustration 
in their efforts to secure reasonable accommodation as not a 
single office or individual \vithin HUD has this responsibility. 

Section 504' prohibits the use of HUD fiinds for activities 
which result in discrimination against people with disabilities 
in employment, in the provision of benefits, or opportunities 
to participate in any programs or activities. Although 
Congress amended the law in 1978 to add federally con- 
ducted programs to programs which were federally assisted, 
HUD still has not promulgated final regulations. Recently, in 
July of 1990, a draft rule was circulated to key HUD offices 
for clearance, and was still in clearance in late January 1991. 
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B. ARCHITECTURAL BARRIERS ACT 

The Architectural Barrieis Act^ has received even less 
attention than Title V of the Rehabilitation Act HUD's 
Assistant Secretary (or Fair Housing and Equal Opportunity 
is a voting member of the Architectural and Transportation 
Barriers Compliance Board (ATBCB), and the Director of tiie 
Office of HUD Program Compliance, who has managerial 
oversight of Uie Section 504 Branch, is HUD's Architectural 
Barriers Officer. In spite of tfiis, little or no staff time is 
allotted to ABA complaints, or to efforts to ensure that 
recipients covered by tiie law are aware of its requirements. 

For example, tiie Architectural Barriers Act requires every 
building built by or on behalf of tiie United States to be 
designed, constructed or altered in accordance witii pre- 
scribed standards so as to be accessible to« and usable by, 
individuals witii disabilities. AlUwugh HUD is one of four 
agencies re^nsible for setting tiiose standards, it has failed 
to meet its own standards (oc its national office. The ATBCB 
found tiiat die inaccessibility of L'Enfant Plaza, which 
provides Metro and pedestrian access to HUD, is a violation 
of die ABA, and asked HUD to develop plans to remedy die 
situation. 

HUD's Office of Administration had previously noted die 
violation in 1989 and had discussed budgeting renovations in 
oiUier FY 90 or 91 . In response to die recent notice firom die 
ATBCB, HUD's Office of HUD Program Compliance has 
sent a memo to die Office of Adminisu^tion asking for an 
update on die status of plans (or renovations to die plaza 
entrance, but no final (kcisions have yet been made. 

Widi regard to anodier accessibility issue. One Nation 
noted diat former Secretary Pierce had concluded tiiat die 
ABA did not aiq)ly to any buildings built or leased widi 
Community Development Block Grant (CDBG) fiinds, a 
program Uuough which HUD funnels millions of dollars 
every year.^ To his credit. Secretary Kemp reviewed and 
reversed dial position. However, die Department has yet to 
publish a Notice of Proposed Rulemaking in the Federal 
Register in order to make diis important change effective. 



C. SECTION 202 OF THE NATIONAL 

HOUSING ACT AND SECTION 8 OF THE 
HOUSING AND COMMUNITY 
DEVELOPMENT ACT OF 1974 

The purpose of Section 202,* as described in Om Nation, 
is to assist private, nonprofit C(Hp(xations or public agencies 
''to provide housing ami related facilities for elderly or 
handicapped families."' Combined widi die Section 8*^ and 
die voucher rental assibi. ice programs, die Section 202 
program has developed the majority of accessible living units 
in the country. 

When drafting its Section 504 Regulations, HUD had tlie 



audiority to define housing providers as recipients, and to 
make diem aware of dieir non-discrimination responsibilities 
under die staoite. Instead, die regulation treats participants in 
the Section 8 certificates and housing voucher pn^grams as 
contractors radier dian recipients. As die Dq)artment 
explained in die Preamble to die Regulation," it believed diat 
requiring such participants to assume die responsibility to 
m^e any renovations or odier modifications might discour- 
age them firom even participating in diese prpgiams. There- 
fore, die primary responsibility for ensuring that paiticipants 
do not discriminate on the basis of disability rests widi the 
entity receiving die annual contributions from HUD, usually 
die public housing agency. The public housing a^ncy is also 
responsible (oc encouraging participation in die program by 
owners having accessible units. 

The problem, of course, is diat while such private owners 
participating in die program are required to participate in a 
nondiscriminatory manner, diey are not expressly subject to 
die requirements oudined in die regulation. Therefcne, it 
appears that private owners could not be required to assume 
any costs to make units accessible, or undertake renovations 
just for die purpose of providing accessible units. Nor, given 
die tragic shortage of low income housing units in die 
country, is it likely diat public housing audiorities would 
pressure private providers to do much odier dian to ofifer dieir 
units to certificate and voucher holders. HUD has not 
announced, nor is diere any indication, that HUD has 
conducted compliance reviews to determine how public 
housing audKHities are complying widi die 504 Regulation 
generally oc widi regard to this specific part Nor, to die best 
of our knowledge, has HUD issued any furdier policy 
guidance on these issues. 

It may be only dirough die Fair Housing Amendments Act 
diat i»ivate owners participating in such i^ograms cooperate 
to increase die availability of accessible units. Of course, 
under FHAA, die owner can not refiise to allow a person widi 
a disability to make renovations to a unit to make it acces- 
sible, however, die cost would have to be brnie by die person 
renting die uniL*^ 

A disabled person, or family widi a disabled family 
member, who is a certificate or voucher holder will have 
much more difficulty locating accessible housing (and often 
diere are time fiames widiin which die applicant is supposed 
to secure housing or diey lose the certificate), and will be at a 
considerable disadvantage under dicse programs as compared 
to non-disabled participants. Public housing audioities may 
address die issue dirough die ''needs assessment" required by 
Section 504,*^ but if it is determined diat needs can not be met 
dirough existing programs— including Sec. 8 certificates and 
vouchers — die public housing audiority has no power to force 
die private housing market to create more accessible housing 
in order to corect gaps. Radier, die public housing audiori- 
ties' only recourse is to plan, in its transition plan, for meeting 
unmet needs through Feiderally subsidized programs. 

The big question is, in view of die budget limits and die 
tendency not U) fund new construction, can the needs be 
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realistically met through HUD programs available to the 
public housing authority? Public housing authorities have 
expressed concern that much of their housing stcck cannot be 
readily made accessible through rehabilitation as the build- 
ings m very old and architecturally limited-^and accessibil- 
ity often cannot be achieved without moving load-bearing 
members, something wliich the Section 504 regulatioii states 
would not have to be done.'* 



ment are likely to reflect that HUD wUl fund the project to 
allow people with AIDS to be admitted as residents as long as 
the project is open to any individual vAio has a physical 
impairment which results in a funcdc lal limitation in access to 
and use of a building or facility. TTie project may describe its 
program as addressing the special needs of people with AIDS 
and ARC as long as it advertises equally to the general 
population in the project's geographic area. 



III. HUD'S Role in Shaping ttie Law 

A. POUCIES PROMOTING SEGREGATION 
AND INTEGRATION IN THE SECTION 
202 PROGRAM 

One Nation discussed at length the changes in interpreting 
the qualification standards ot the 202 program from the Carter 
Administration to the Reagan Administration.'^ Briefly, the 
change promoted the c(Hicq)t that the name of one's disability 
determined whether or not a 202 sponsor was required to 
accept the ^plicant, not whether the applicant's needs met the 
services and structure provid d by the sponsor. As a result of 
the change in interpretation, as is discussed in One Nation, 
sponsors have been permitted to exclude £q)plicants with 
"undesirable" disabilities, such as mental illness, regardless of 
the fit between the ^plicam's needs and the sponsors services. 

Unfortunately, HUD has continued and reinforced this 
disCTiminatory policy. HUD now permits sponsors to restrict 
admission of eligible applicants with physical disabilities to 
the 10% of the accessible units, regardless of whether the 
applicant asks for or requires an accessible unit. 

More recently, HUD has looked at whether 202 projects 
may be approved to serve individuals with a specific type of 
disability such as AIDS, or persons with visual impairments. 
When a sponsor in California submitted an application for 
HUD funds to develop housing for people with AIDS, HUD's 
initial rejection was based on part on their conclusion that such 
tenants would not meet the Section 202 requirement that the 
housing would **improve their ability to live independently."" 
HUD reached that conclusion based on the belief that once a 
person with AIDS was so sick that he or she needed assisted 
housing, he was not far from death and that, therefore, the 
housing would not "improve his ability to live indq)endeiitly.*^ 

The sponsor sued HUD and HUD retracted its astonishing 
int erpretation of the statute. Moreover, HUD correctly 
caicluded that although projects may be limited to persons 
within the four categories, a project designated for people with 
physical disabilities but restricted to persons with AIDS would 
not be permissible as that would be favoring one handic^^ 
over another. 

HUD and the plaintifFs in Jonathan G. Moreau, Robert 
Roe, and Housing for Independent People v. Jack Kemp^^ are 
currently in settlement negotiations. Hie terms of the settle- 



B. THE FAIR HOUSING AMENDMENTS 
ACT 

When HUD issued its regulations implementing the Fair 
Housirig Amendments Act, it expressly refused to address the 
myriad of questions involved in applying the Act to state and 
local zoning and land use ordinances and laws.*^ Instead, citing 
to the statute's requirement th^t all such issues be referred to 
the Department of Justice, HUD not only refused to issue any 
regulation but has also refused to publish any technical 
assistance or policy guidance on the subject. 

This is particularly disturbing in light of two facts. Fu^t, 
HUD has reserved to itself the responsibility of investigating 
complaints concerning alleged zoning and land use discrimina- 
ti(Ki before the complaints can be referred to the Department of 
Justice. Second, HUD has decades of experience, through the 
Section 202 program and the more recent McKinney program, 
of the ways in which neighbors, zoning boards, and local 
elected officials have refiised to permit community residences 
of adults and children with disabilities from locating in 
neighboriKXxls other than industrial and commercial ones.^ 

As a result, the law concemLig the rights of people with 
mental disabilities to form a family-like living arrangement 
and to live in single family homes in residential neighborhoods 
has developed piecemeal, through Justice Dq)artment and 
private litigation, and through the issuance of a number of 
State Attorney General opinions.** S(mie states, therefore, have 
read the Fair Housing Amendments Act to invalidate any local 
law which denies individuals or groiqps of individuals with 
disabilities from living anywhere they choose. Other states 
continue to treat community residences like commercial 
enteiprises or like institutional settings. They continue to 
impose arbitrary dispersion requirements tiiat result in the 
inability of both states and non-profit (»ganizations from 
addressing, in a meaningful and integrated fashion, the 
housing needs of low income people with disabilities. HUD'i. 
failure to exercise leadership in this area of the law has 
unnecessarily slowei the law's development and has already 
resulted in conflicting judicial decisions. 



IV. Recommendations 

I. Design and staff die Fair Housing arxi Equal Opportu- 
nity OfiBce (FHEO) in such a way as to maximize HUD's 
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resources ^Ji enforcing boUi Section 504 and the Fair Housing 
Amendments Act 

2. Increase the staff devoted to reviewing and resolving 
the growing backlog of Section 504 complaints. 

3. Establish a unit within FHEO to address the Section 504 
and Fair Housing issues in public housing particularly and in 
other HUD-subsidized housing. At a minimum, the unit 
should require every public housing authority in the country 
to submit to HUD the evaluation and transition plans that are 
lequiied by the 1988 regulations and that were due in 1989. 
FHEO should have sufficient siafiF and resources to evaluate 
the plans, to provide technical assistance* and to recommend 
appropriate enforcement action. 

4. Establish a permanent liaison between FHEO and the 
Office of Public and Indian Housing to ensurc that the 
policies, regulations, technical assistance information, and 
funding consistently supports and promotes the mandates of 
Section 504 and the Fair Housing Amendments Act 

5. Ensurc that conciliation agreements and other resolu- 
tions of combined Fair Housing and Section 504 cases 
comply with the requirements of both statutes. 



6. Include staff with disability expertise to work on Fair 
Housing complaint and compliance matt^ 

7. Issue Option One of the proposed Fair Housing 
Accessibility Guidelines immediately. 

8. Issue a Notice of Proposed Rulemaking immediately to 
effectuate the iQ)plicability of the Architectural Barriers Act to 
Community Development Block Grant funds. 

9. Amend all of HUD program regulations to confoim to 
the mandates of all of the s^licable civil rights statutes. 

10. Withdraw the Section 202 policy statements which 
permit housing ^^onsors to discriminate among disabilities. 

1 1. Use the National Afifordable Housing Act of 1990 to 
encourage the develq)ment of all possible varieties of low 
income housing for peq)le with disabilities. 

12. Fight for adequate funding for the development of 
low-income housing and modernization funds to address the 
housing needs of those who must otherwise live in institu- 
tions, nursing homes, hospitals, shelters, and on the street. 
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Chapter XXH 

Rights of Institutionalized Persons With Disabilities 

by Robert D. Dinerstein 



I. Introduction 

Under President George Bush, the Justice Department's 
enforcement of the rights of institutionalized persons with 
disabilities' has continued in most respects the dis^ppoiiiting 
record of the Reagan Administration. The Department has 
continued to enforce the Civil Rights of Institutionalized 
Persons Act* (hereinafter referred to as **a«PA") ^radi- 
cally, initiating few investigations, Wnging few new lawsuits 
and settling those it has brought on less than adequate 
grounds. With the long delay in confirmation of a new 
Assistant Atttmey General for CivU Rights, the Civil Rights 
Division has undertaken no new CRIPA initiatives to speak 
of. The Division's Special Litigation Section, which enforces 
CRIPA, has shown some increased ag[7essiveness in its 
efforts to enforce previously-entered consent decrees, but 
such aggressive enforcement remains the exception and not 
the rule. The Justice Dq)aitment's relationships with advo- 
cacy groups for people with disabilities show some signs of 
imiKovement, though it remains to be seen whether any 
concrete results will come of lhat im|MX)vemenL In sum, the 
Dq)artment of Justice has yet to demonstrate that it is ready 
to re-enter the dialogue concerning the rights of institutional- 
ized persons with disabilities. 



II. Previous Recommendations 

In Chapter XXn of One Nation, buUvidble: The Civil 
Rights Challenge for the 1990s? the Citizens* Commission 
published the following recommendations for the more 
effective enforcement of the rights of institutionalized 
persons with mental disabilities: 

**V. Recommendations 

1. The Attorney General must name an assistaiit attorney 
gcner civil rights who is commiued to vigorous enforce- 
ment uie rights of mentally disabled institutionalized 
persons. 

2. The new assistant attorney general for civil rights must 
commit him or herself to full and effective enforcement of 
CRIPA and to a generous interpretation of the constitutional 
and statutory rights of institutionalized pers(ms. 



3. The new assistant att(M7iey general for civil rights must 
commit him or herself to the use of litigation under CRIPA 
where necessary to vindicate the rights of institutionalized 
persons. 

4. CRIPA should be amended in various re^^ts to make 
it easier for the Justice Department to investigate and, if 
necessary, sue immediately to enjoin institutional conditions 
that are imminently life-threatening. The stauite should also 
be amended to clarify that other federal agencies that provide 
funding to institutions should take into account the findings 
generated by the Justice Department's CRIPA investigations. 
Finally, the new Administration should consider ways, 
including amendments to CRIPA, that would enhance the 
involvement of mentally disabled persons and their advocates 
in the CRIPA negotiation and implementation processes. 

5. The Justice Dq)artment should rediscover its links with 
public interest groups and other advocates for mentally 
disabled persons. To facilitate its own enforcement activities, 
the Justice Department should consider intervention in 
appropriate private civil rights actions seeking to remedy 
unconstitutional institutional conditions. Further, the Depart- 
ment should reconsider its opposition to intervention efforts 
into CRIPA litigation by private groups. 

6. FmaUy, the Department of Justice must re-enter the 
dialogue with courts, advocates, and others over the nature 
and extent of the rights of institutionalized persons. The 
Department should be invol ed in appellate litigation that 
seeks to expand these rights, rather than seeking to contract 
thcni as it so often did in the Reagan Administration. In 
particular, the Department must reconsideyr its policy of 
eschewing community placement as a possible remedy for 
unconstitutional conditions."^ 

These recommendations may be broken down further as 
follows: (1) the need for leadership within the CivU Rights 
Division that is committed to and actively provides vigorous 
enforcement, through litigation if necessary, of CRIPA and 
other statutes or constitutional provisions that protect the 
rights of pe(^le with disabilities; (2) improved relationships 
with groups that advocate on behalf of this population; and 
(3) statutwy changes in CRIPA that would facilitate the 
Justice Department's enforcement capabilities. This chapter 
will address the Dqpartment's efforts with respect to items (1) 
and (2), as there has been no discernible effort in either 
Congress or the Administration to pursue necessary changes 
inCRIPA.^ 



ERIC 



177 



177 



Chapter XXC • RIGtTTS OFPERSONS WITH DISABnJTES 



III. Enforcement of the Rights of 
Institutionalized Persons With 
Disabilities Through CRiPA 

In its previous leport, the Citizens* Commission recog- 
nized the clear need for the Justice Department to enfOTce 
vigcwously CRIPA and other statutes or constitutional 
provisions that protect the rights of institutionalized persons 
with disabilities. Because the Assistant Attorney General for 
Civil Rights establishes the basic policy regarding and sets 
the tone for those enforcenient efforts, the £q[)pointment of an 
individiud committed to reinvigorating the Department's 
efforts in this area cannot be over-emphasized 

Unfortunately, one consequence of the delay in the 
^jpointment of a permanent Assistant Attorney General for 
Civil Rights has been that the leadership of the Department's 
Civil Rights Division has failed to undertake any new 
initiatives in enforcing CRIPA. Most significanUy, since the 
Bush Administration took oflRce, the Civil Rights Division 
has filed only one new CRIPA case concerning the substan- 
tive rights of instiuidonalized persons with disabilities.^ 
Between September 30. 1987, and September 30, 1989, the 
Division initiated only four new investigations of mental 
health facilities, and no new investigations of mental retarda- 
tion facilities.* Of the two mental disability cases that were 
being litigated as of the Citizens' Commission report, one 
was subsequendy setded and the odier dismissed' At present, 
the Departme4it is ^>paiently actively litigating only one pre- 
judgment mental disability case under CRIPA.'^ 

With approximately eleven mental disability consent 
decrees still In effect," the Justice Dq>artment is faced with 
the responsibility of monitoring defendants* compliance with 
those decrees if they are to become something more than 
paper victaies. The Department's enforcement efforts vary, 
demonstrating surprising aggressiveness some cases and 
prolonged delay in odiers. In some case^, the Department's 
enforcement efforts have been stymied by courts tiiat have 
disagreed with its interpretations of consent decrees. Enforce- 
ment problems have been caused both by the Department's 
passivity in monitoring consent decrees or agreements and 
the vague nature of the standard consent decrees themselves. 

The Department has taken by far its most aggressive 
enforcement posture in United States v. Oregon. The 1989 
consent decree concerning the Fairview TYaining Center 
contains many of the problems j^pparent in previous Justice 
Department decree^s:'^ defining professional judgment to 
include actual dq)artures from professional judgment;'^ 
retaining the then*current staffing ratios without an indication 
of Uieir adequacy;'* limiting judicial enforcement of the plan 
of implementation to only those provisions deemed to 
implicate constitutional and statutory standards;'^ and placing 
the burden on the United States to demonstrate the staters 
failure to achieve compliance with the decree rather than on 
the state to show compliance.*^ But the consent decree varies 
from the norm in responding, at least rhetorically, more 
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favorably to conrununity placement issues^'' and providing for 
an advisory expe^ panel to assist in moititcmng the decree 
and the plan designed to implement iL" In June 1990, the 
Justice Dqiartment filed a motion for emergency relief to 
force defendants to comply with their plan of implementa- 
tion. The Dq>artment's main concern was that defendants 
were not providing effective training programs for residents 
who had severe behavior problems and were not ensuring the 
residents' safety and protection fiom harm.'' The magistrate 
referred the matter to the advisory panel, wliich agreed widi 
the Justice Department that defeiidants were in non-compli- 
ance with the decree, although it disagreed with the compli- 
ance timelines urged by the Dq)artmenL^ Significantiy, the 
Panel agreed with the Department on two key substantive 
issues: acceptance of a broader definition of residents with 
severe behavior problems than the state proposed and 
recognition that active programming was necessary to 
extinguish residents' malad^tive behaviors.^^ Under the 
terms of the consent decree, the Panel's recommendations are 
subject to court review. On September 22, 1990, the district 
court adopted the Panel's recommendations verbatim.^ 

The Justice Department has also shown commendable 
tenacity in one of its few remaining active pre-CRIPA cases, 
Evans v. Borr^, a case concerning conditions at the District of 
Columbia's Forest Haven mental retardation facility. The 
Forest Haven case, originally setded among private plaintiffs, 
plaintiff-intervenor United States and defendants in 1978, 
called for the drastic reduction of die facility's resident 
population as well as measures designed to improve the 
institution while deinstitutionalization proceeded^ After 
many years of delayed compliance and missed deadlines, the 
Justice Department joined in July 1989 with private plaintiffs 
in seeking a contempt finding against defendant officials. The 
Department focused on institutional deficiencies, such as 
substandard medical care, radier dian on delays in 
outplacement of Forest Haven residents, but significandy did 
not oppQ&^ plaintiffs' emphasis on die latter provisions of the 
consent decree. In other cases, the DqKtftment has been 
notoriously resistant to relief designed to increase the pace of 
(or even require) community placement from large, congre- 
gate institutions. As a result of the plaintiffs' and Justice 
Dq}artment's motions, the district court held die defendants 
in contempt and defendants have now agreed to close die 
facility no later than Sq)tembek* 1991.^ 

The Dq)artment's efforts to enforce consent decrees in 
odier cases have been less successful. In Connecticut, die 
Department filed a motion to enforce die decree, which die 
court denied.^ In odier instances, die Dqtartment's enforce- 
ment efforts 2q)pear to be substantially delayed^ Delays or 
difficulties in establishing compliance wid; court orders are 
not unique to die Department's cases, but diey do belie its oft- 
repeated assertions that its conciliatory iq)proach to investiga- 
tions will result in more expeditious relief to die residents of 
state mental institutions.^ 

But die most serious sed)ack to die Department's efforts 
occurred in United States v. Massachusetts,^ its case against 
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the Worcester State Hospital in Massachusetts. The Justice 
Dq)artnient had filed the Massachusetts case in 1985, and 
agreed to a consent decree with the defendants after one week 
of trial.** In Section 4 of the consent decree, defendants were 
required to submit a plan of implementation, indicating how 
they would comply with the consent decree's general 
objecUves. But Section 5 of the decree stated that the state 
could deteraiine the specific means of achieving compliance 
with the decrec^Subsequent to the entry of the decree, 
defendants submitted their proposed plan of implementation. 
The United States objected to the plan; in particular, it alleged 
that the plan was devoid of the detail required by the consent 
decree. The defendants did have a more specific plan 
available, but ai:gued that the consent decree did not require 
that such a plan be submitted to the United States for its 
comments and to the court for its approval. The district court 
agreed, and the court of appeals afifirmed, concluding that the 
language in the consent decree was ambiguous and that 
therefore deference to professional judgment was appropri- 
ate.'* The result is that the defendants have committed 
themselves in the consenf decree (commitments that would 
be backed : i. by the court's contempt power) to only vague 
statements compliance, and have succeeded in making the 
United Statcs's efforts to enforce the rights of the institution- 
alized persons in Worcester State Hospital incomparably 
more difficult than if the detailed plan was submitted 
pursuant to the consent decree. 

The district court and court of appeals decisi(Mjs may be 
criticized for their nanow view of the nature of relief in 
institutional reform litigation. But the Massachusetts result is 
also the foreseeable consequence of a Justice Department 
consent-decree process that often goes out of its way to 
express deference to state officials and that eschews reference 
to specific implementation steps in the consent decrees 
themselves." Even courts have criticized the Department for 
the vagueness of its consent decrees and the interpretation 
problems such vagueness creates." 

For the most part, however, the Department has not sought 
to enforce CRIPA through consent decrees but rather has 
conducted investigations that for a variety of reasons have not 
TMulled m court-ordered agreement^, 'uetween the parties. As 
noted m the Qtizens' Commission's initial rqxjrt,** the most 
striking feature of the Justice Department's investigations is 
the long delay in obtaining solid, measurable results or even 
getting access to the facilities themselves. R>r example, the 
Department initially notified Massachusetts ofiRcials of 
unconstitutional conditions at the Westboit; State Hospital on 
December 1, 1986. It was not until Octobcx 1988 that the 
Department completed two expert tours of the facility and 
notified state officials of additional deficiencies. As of 
September 1989, the Department wi still negotiating with 
state officials about the deficiencies.** In another investiga- 
tion, the Department initiated its investigation of Great Oaks 
Center in Silver Spring, Maryland, on November 18, 1986. 
As of September 1989, almost two years later, the Depart- 
ment had not yet managed to complete the preparation of its 



lettw advising the state officials of their fmdings.'« Investiga- 
tions of other mental health and mental retardation institu- 
tions show a similar pattern." 

Two other investigations are particularly noteworthy for 
what they reveal about the limitations of the Depatment's 
non-litigation approach. One of the most egregious examples 
of the Department's inv ^stigatoiy delay was in Atascadero 
State Hospital in California, discussed in the Qtizens' 
Commission's firstreport." As of September 30, 1987. the 
last CRIPA report available at the time of the Citizens' 
Commissior. report, over five years had elapsed since the 
initiation of the Department's investigation. In the two yea^s 
since the FY 1987 report, the Department has continued to 
monitor conditions at the facility and has te-tourcd with 
experts, but sdU has not entered into any enforceable agree- 
ments with Slate officials.* In Oregon, the Department put an 
investigation of the Eastern Oregon Developmental Center on 
hold for over two years because state officials claimed they 
were busy responding to the Department's investigation of 
Fairview Training Center.** Whether this delay was the result 
of state intransigence or Department acquiescence, it must 
have been smaU comfort to the residents of the institution. 

Another serious problem is when the Department of 
Justice decides not to investigate an apparenUy substandard 
uistitution, or delays a decision to investigate such a facility 
for an inordinate length of time. An apparent recent instance 
of such a problem has occurred with respect to the Boswcll 
Retardation anter in Mississippi. Although two different 
attonjeys have suppUed the Department with information 
concerning allegedly serious deficiencies at the facility, the 
Dq)artment has not taken any action for over one year.*' 

To be sure, some of the Department's investigations have 
resulted in what the Department at least claims have been 
satisfactory improvements in the facilities in question.* But 
the overall picture remains as it was at the end of the Reagan 
Administration: the Justice Department has far fmm regained 
Its position as the principal entity enforcing the rights of 
institutionalized persons with mental disabilities. 



IV. Relationships With Advocacy 
Groups 

During the eight years of the Reagan Administration, 
relationships between the Justice Department and groups that 
advocated on behalf of people with mental disabilities 
steadily deteriorated to the pdni where there was virtually no 
dialogue between them. While there have been few concrete 
indications of change, Uiere arc some signs that Uie relation- 
ship may be ready to thaw On the other hand, Uiere is at least 
one example of what one advocate believes is the 
Department's failure to engage in sufficient consultation with 
local advocacy groups. 
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Once again, the delay in appointment of a permanent 
Assistant Attorney General for CivU Rights has made it 
difficult to assess the nature of the relationship between the 
Justice Department and the various advocacy groups in the 
mental disability community. Prior to John Dunne's appoint- 
ment there were few initiatives! either from the Department or 
the advocacy community. But one hopeful sign was a 
meeting that occu-Ted in June 1990 between members of the 
National Association of Protection and Advocacy Systems' 
legal committee and Assistant Attorney General Dunne. At 
the meeting, the advocates urged the new assistant attorney 
general to review the policies of Wm. Bradford Reynolds, 
and argued that the limitations on remedies that Reynolds 
imposed on the Civil Rights Division were neither required 
by law nor wise policy.** While substantive changes in 
Deparonent of Justice policy have yet to emerge from the 
meeting, advocates are "cautiously optimistic" Uiat the new 
administration will be mae favorably disposed than its 
predecessor towards recognizing Uw rights of institutional- 
ized persons with disabilities.** 

Anotiier positive sign is that some lawyers representing 
persons with mental di: .bilities in lawsuits where die Justice 
Dqjartment is a party have ^ken favorably of Uie 
Department's role in those cases. In boUi Uie Evans and 
United States v.Oregon rrses, attorneys for class members 
have praised the Department's efforts, while recognizing the 
limitations that stiU affect die role tfw Department is willing 

to play.** , . .«. 

The picttire is not entirely rosy, however, iinvate plauitilts 
sued officials responsible for operating die Los Lunas 
Hospital and Training School in New Mexico. According to 
the attorney for the plaintiffs,** plaintiffs shared substantial 
infomiation with die Justice Department in an effort to get the 
Department to enter the case. The Department began a 
CRIPA investigation of Los Lunas but did litde to cooperate 
with die plaintiffs. Within one month of the scheduled 
beginning of trial in October 1989, the Justice Department 
infoimed the plaintiffs Uiat it was conducting negotiations 
with die state officials in charge of Los Lunas. The Depart- 
ment discussed intervening in die plaintiffs' lawsuit, but 
when Uie plaintiffs' attorney indicated diat he was not 
interested in die Department's intervention if it was solely 
going to focus on improvement of institutional conditioiLS 
(radier Uian community placement), d»e Department attorney 
indicated Uiat it might seek to intervene anyway. TVial Uien 
commenced After die trial had gone one week, die Justice 
Department fded a complaint and simultaneous consent 
decree wiUi defendants, Uiercby potentially undercutting 
plaintiffs' position in Uie lawsuit. It is not riecessary to believe 
Uiat Uie plaintiffs' arguments in die case were Uie correct ones 
to conclude Uiat at a minimum Uie Dqjartment showed litUe 
interest in coordinating its efforts wiUi a group Uiat suppos- 
edly was also focused on improving Uie lot of Uie people in 
the Los Lunas institution.*' A more coordinated litigation 
strategy might well have yielded more effective results for Uio 
residents of Los Lunas. 
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VI. Conclusion and 
Recommendations 

As wiUi its rhetoric in general, Uie Bush Administraticm's 
effort:^ in Uk area of Uie rights of institutiaialized persons wiUi 
mental disabilities have been tow-key and less confronlational 
Uian Uiose of tiie Reagan Admimstration. Nevertheles?, while 
some hopeful signs appear on tiie horizon, it is time for Uie 
Department to step up its CRIPA enforcement efforts and 
deliver on die promise fliat Uie statute rqwcsents to ttie 
residents of Uiis nation's institutiais. As die Administfation 
reaches its halfway point, Uiat promise has too long gme 
unfiilfdled. 

Because so littie has changed widi respect to die Jusuce 
Department's enforcement of Uie rights of institutionalized 
persons wiUi mental disabilities, it is appropriate to restate die 
recanmendations Uiat j^peared in die Citizens' Commission's 
firsi report, changed only slightiy to reflect die appointment of 
John Dunne as Assistant Attorney General for Civil Rights: 

1 . The new assistant attorney general for civil rights must 
commit himxff to full and effective enforcement of CRIPA and 
to a generous interpretation of die constitutional and statutory 
rights of instituti(Hialized persons wiUi mental disabilities. 

2. The new assistant attraney general for civil rights must 
commit hinisetf to die use of litigation under CRIPA where 
necessary to vindicate die rights of institutionalized persons 
widi mental disabilities. 

3. CRIP\ should be amended in various respects to make it 
easier for die Justice Department to investigate and, if neces- 
sary, sue immediately to enjoin institutional coiiditiais diat are 
imminendy life-Uireatening. The statute should also be 
amended to clarify diat odier federal agencies Uiat provide 
funding to institutions should take into account die findings 
generated by die Justice Department's CRIPA investigations. 
Finally, die Administration should consider ways, including 
amendments to CRIPA, diat would enhance die involvement of 
persons wiUi mental disabilities and Uieir advocates in die 
CRIPA nep)tiation and implementatiwi processes. 

4. The Justice Department should rediscover its links widi 
public interest groups and oUier advocates for people widi 
mental disabilities. To facilitate its own enforcement activities, 
Uis Justice Department should consider intervention in 
£^<prq5riate private civil rights actions seeking to remedy 
uncwistitutional institutional conditions. Further, Uie Depart- 
ment should reconsider its exposition to intervention efforts 
into CRIPA litigation by private groups. 

5. Finally, die Department of Justice must re-enter die 
dialogue wiUi courts, advocates, and oUiers over die nature and 
extent of die rights of institutionalized persons widi mental 
disabilities. The Department should be involved in appellate 
litigation that seeks to expand Uiese rights, radier tiian seeking 
to contract Uiem as it so often did in die Reagan Administra- 
Uon. In particular, die Department must recaisider its policy of 
eschewing community placement as a possible remedy for 
unconstitutional conditions. 
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Chapter XXffl 

Reauthorization and Revitalization of 
U.S. Civil Rights Commission 

by John C. Chambers, Jr., and Kamela S. Stroman 



I. Introduction 

At the close of the Reagan Administration, the Civil 
Rights Commission was in disarray, with mcwe attention 
focused on backbiting between the Commissionere than on 
substanUve issues.' The positiwi of staff director had re- 
mained open since 1986. and some felt the Commission's 
usefiil life might have come to an end. The Citizens' Com- 
mission on Civil Rights called upon President Bush to 
provide positive leadership for the Civil Rights Commission. 
While Bush's initial ofiferings on the Civil Rights Commis- 
sion were more talk than action, Bush refused to let the 
Commission die, and he has reccndy made appoinonents that 
may have placed the Commission on the load to recovery. 



II. Early Controversy 

Controversy, which followed the Commission after 
President Reagan fired three Commissioners in 1983 and 
replaced them with commissioners who opposed busing and 
affirmative action,* flared up again early in the Bush adminis- 
tration. William Barclay Allen, then the Commission's 
chairman, was briefly held by sheriff's deputies for kidnap- 
ping after he took a 14-year-old Apache girl off a school bus 
to ask her if she felt her civil rights had been violated Allen 
was investigating an adoption case in which the girl had been 
returned to her natural mother. 

AMarch21, 1989,Ar(?wTorit7i/. editorial called Allen's 
lapse in judgment a chance for the President to designate a 
new chairman, elaborate his view of the agency's mission, 
and work with Congress to restore some of its funding.' That 
same day. White House officials announced that the President 
was considering appointing longtime friend Arthur Fleicher 
to the Commission. Two days later, however, the Tunes 
reported that Allen (whose term would not expire until 1992) 
had no intention of resigning, a/id presidential spokesman 
Marlin Fitzwater denied that the Bush administration was 
trying to force AUen off the Commission.* Allen subsequenUy 
sent a formal apology to the Arizona Indian tribe and 
continued in his capacity as chairman. 
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Chairman Allen again stirred controversy in ej>rly October 
of 1989 when he spdce against anti-discrimination laws for 
specific ethnic or minority groups at a symposium on 
HomosexuaUty and Public Policy Implications sponsored by 
the California Coalition for Traditional Values.' Allen's 
speech, entided "Blacks? Animals? Homosexuals? What is a 
>yIinority?" evoked a protest outside the Pan-Pacific Hotel in 
Anaheim.* Allen's speech linked blacks, animals, and 
homosexuals by saying that arguments have been made to 
give each group special status, and Allen argued that no group 
should get such a preference.' Even before AUen gave the 
speech, the Civil Rights Commission voted 6 to 1 to rebuke 
him for planning it' 

The controversy over Allen's speech may have led the 
President to accept Allen's resignation as chairman of the 
Commission a)ut not his scat on the Commission). Upon 
Allen's resignation, Murray Friedman, the Commission vice 
chairman, became acting chairman. At that time, Friedman's 
tenn and the Co! omission itself were both near expiration. 



III. Reauthorization 

During a White House ceremony commemorating tlie 25th 
anniversary of the civU rights movement on June 30, 1989, 
President Bush called upon Congress to join him "in a new 
partnership to reauthorize the CivU Rights Commission, with 
the goal of launching a renewed civU rights mission."* The 
House Subcommittee on CivU and Constitutional Rights of 
the J udiciary Committee had begun reauthorization hearings 
in April of 1 989." In spite of this early start, the CivU Rights 
Commission Reauthorization Act of 1989 was not approved 
until November 28, 1989, two days before the Commission's 
expiration dale. 



A. HOUSE BILL 

When die House began debate on reauthorization of the 
Commission, the biU before the representatives provided for 
only a six-month extension of the Commission's life." 

isi 
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Representative Don Edwards, a Democrat from California 
and chairman of the Subcommittee on CivU and Constitu- 
tional Rights, explained that although there was a "clear 
consensus on both sides of the aisle, that this Nation needs a 
strong, independent, credible and effective Civil Rights 
Commission," no one had presented the Subcommittee with a 
clear plan of how to bring this about during the 
reauthorization hearings." Therefore, Edwards proposed the 
six-month extension to give the Subcommittee time to study 
four prooosals to revitalize the Commission, which had been 
submitied during the preceding month. The bill also proposed 
to take the power to iq>point the staff director of the Commis- 
sion away from the President 

The Bush Administration's proposal, which was not 
presented untU November 8, called for a six-year extension of 
the Cbmmission, the same length as the previous authoriza- 
tion period The Administration opposed the proposed six- 
month reauthwizaticn on the basis that such a limited time 
period would make it difficult to fill Commission seats. The 
Bush proposal also allowed the President to retain the power 
to appoint a staff director for the Commission. Notwithstand 
ing the President's threat to veto the bill if the Administra- 
tion's prop^al was not adopted, the House passed the 
Edwaids bill, including the change in appointment power, 
278 to 135." 



B. SENATE BILL 

Like the House, the Senate also faced a time crunch in 
deciding how to reauthorize the Commission. In an effort to 
speed passage of the reauthorization legislation, Senator Paul 
Simon introduced a bill identical to the one Edwards intro- 
duced in the House.'* It provided (or a six-month extension of 
the Commission's term and placed the power to appoint the 
staff director in the hands of the Commission. Senator Simon 
said the six-month extension would give Congress time to 
find a workable solution to the Commission's problems, 
which stemmed &om a lack of credibiUty and a series of 
partisan appointments." On the same day, Senator Hatch 
introduced a bill proposing the six-year reauthorization 
preferred by the President," 



C. THE COMPROMISE 

After these bills were introduced, a bipartisan agreement 
was reached. The Administration, through Roger Porter of tlie 
President's Domestic Council, was "heavily involved" in 
working out the compromise, which ultimately provided for a 
22-month extension of the Civil Rights Commission." The 
compromise biU dropped the section concerning the 
Commission's power to £q)pointmen; of the stalf director, thus 
the power remained with the President, It made no other 
changes in the Commission, and it did not allow the Com:Tiis- 
sion to lapse so that an entirely new set of commissioners 



could be appointed. It did, however, retain the provision 
allowing the President to remove a member of the Commis- 
sion for neglect of duty or malfeasance in office." The 
comiHomise bill continues the practice of jwointing co""" 
missioners (ot six-year terms." 

In agreeing to the comjwomise bill, scvoal House 

members warned that the Commission would be on probation 
during the extension period. Representative Edwards said th. ' 
if the Commissioners did not do a good job they would 
"jeopardize thea- future existence."" Representative 
Sensenteenner said that if the Commission, which would 
consist of four new Commissioner's and four hold-over 
Commissioners, persisted in the same type of personality 
arguments the Commission had ken engaged in for the 
previous four ot five years, he would not support another 
extension of the Civil Rights Commission." Thus, members 
of both political parties agreed that the Commission is on 
trial, with its hiture existence hanging in the balance. 



IV. Appointments 

The Congressmen also agreed that quality presidential 
appointments would be the key to turning the Commission 
around. Fbur Commissioners' tenns expired in the last two 
months of 1989. Senator Simon called upon President Bush 
to use his two jqjpointments to "reaffirm his commitment to 
civil rights and jq^point distinguished individuals who can 
help restOTe the Civil Rights Commission as an independent 
agency dedicated to advancing the cause of equality."" 
Representative Edwards said the President should ^)poiiit 
persons of stature with an interest and expotise in civil rights, 
and he said the new Commission chair and vice chair should 
reflect the new i^irit promised by the President," John 
Sununu, the President's chief of staff, said in November that 
the President was "intent on aRwinting individuals to the 
board who will work effectively with the members appointed 
by the congressional leadership to meet the full promise 
encompassed in the^commission's charge."** 

The President and Congress have now filled all four of the 
open Commission seats, and the President has jppointed a 
new staff director President Bush's first move was to appoint 
Arthur A. Fletcher as Cbainnan of the Commission. Mr. 
Fletcher was one of the highest-ranking African- Americans in 
the Nixon Administration. He served as assistarit secretary of 
labOT to Nixon, and as a deputy iwesidential assistant for 
urban affairs under President Fwd. Fletcher was an alternate 
delegate to the 26th session of the United Nations General 
Assembly in 1971, while Bush served as the chief Uniff4 
States delegate. Fletcher also served as executive director of 
the United Negro College Fund in the early 1970s. He said 
his first move as chairman would be a blanket review of 
every piece of civil rights legislation passed in the last 25 
years, to determine its effectiveness." 

Mr. Fletcher had anticipated appointment the previous 
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year when Chairman Allen was under fire, but it wasn't until 
Febru uy 23» 1990» that Fletcher moved into the chainnan's 
scat In response to reports that Retcher was being considered 
to head the Commission, Senator Simon said the consider- 
ation of Retcher was a signal that the administration might be 
serious about restoring the Commission's credibility.^ 

When Retcher was named as chairman of the Commis- 
sion, he said he hoped to return the Commission to its 
position as the "conscience of the nation.**" His conviction to 
return the nation to its pre-Reagan civil rights agenda was 
underscored by his public iHonouncements urging the 
President to support the Civil Rights Act of 1990, a measure 
that would effectively overrule several recent Supreme Court 
cases by strengthening protections against job discrimina'aons 
on the basis of race or sex. 

Civil rights groups generally praised the President's 
appointment of Retcher, saying that by ai^inting someone 
with aedentials in civil righL^, Bush demonstrated sensitivity 
with reference to the Commission.^ Some felt, however, that 
the Commission was still too conservative to regain :is 
credibilit>'.^' 

President Bush named Charles Pei Wang as his second 
Commission appointee, and designated him vice chairman of 
the Commission. A Democrat, Wang is the President of China 
Institute of America, Inc., an organization founded to help 
educate the public about Chbese culture. He was a member 
of the New York State Advisory Committee to the Commis- 
sion on Civil Rights for several years in the 1970s. 

At the Rose Garden ceremony in which President Bush 
announced Wang's appointment, he also welcomed the two 
other new appointments to the Commission. Carl Anderson 
was selected by House Minority Leader Robert Michel in 
February 1990 to serve a six-year term, A Republican, 
Anderson is Vice Piresident for Public Policy of the Knights 
of Columbus, and dean, vice presictent and professor of 
family law at the NcHth American campus of the Pontifical 
John Paul n Institute for Studies on Marriage and Family. 
Andei'son served as Special Assistant to the <^ident for 
Public Liaison and as a member of the White i )ouse Office of 
Policy I :velopment during the Reagan Administration. 

Russell Redenbaugh, an Independent, was ^>pointed by 
Senate Robert Dole in Fetnuaiy 1990 to a sbt-year Commis- 
sion temi. Redenbaugh is a partner and directed* of the 
investment management firm of Cook & Bieler, Inc., in 
Philadelphia. Redenbaugh was blinded and lost most of the 
use of hiis hands in an explosion at age 17, and he is the first 
disabled American to serve on the Commission. President 
Bush said in welcoming Redenbaugh that ''{^ysical disability 
will not be a barrier to service in this administration.**^ Althea 
T. L. Simmons, Director of the Washington Bureau of the 
N AACP, called the ^pointinents of Redenbaugh and 
And^^^on a move "in the right direction.**^* 

1 Acsident Bush filled the staff dkectot position that had 
been open since 1986 by i^pointing Wilfircdo J. Gonzalez on 
March 30, 1990. Before being appointed to the post, the 
Republican was associate director of Equal Opportunity and 



Civil Rights in the State Department Gonzalez served in 
several positions with the Peace Corps firom 1978 to 1984, 
including the post of country director in Ghana, West Africa, 
where he supervised all Peace Corps operations. As the 
associate administrator for mimxity small business and 
coital ownership development at the United States Small 
Business Administration firom 1985 to 1988, Gonzalez 
directed the agency's efforts to assist mimxity business 
development 

V. Commission Action 

It is still too early to tell whether the new ^^intinents to 
the Commission will indeed be able to put the Ftesident*s 
"lofty rhetoric**^ into action. Although members of the House 
and Senate Judiciary Committees said after the reauthorization 
bill passed that they would have hearings in 1990 to determine 
the fomi and mission of the Commission,'^ they have now 
decided to see how well the Commission operates under the 
new ^)pointees before calling for any changes in its structure. 
So far during the Bush Administration, the Commission 
published two reports in 1989. It has not yet had time to 
publish any reports since Fletcher's appointment. The review of 
a'l civil ri^ts legislation passed in the last 25 years proposed 
by Chairman Fletcher when he took office still remains just an 
idea, because the Commission lacks sufficient funding to carry 
out such a maj<M' undertaking. 

The Commission is currently involved in reviewing the 
Immigration Control and Reform Act and the Fair Housing 
laws, and in studying the economic status of women of 
Hispanic origins. The Commission plans studies of discrimina- 
tion against the elderly and of voting rights laws in 1991. 
Additional projects have been proposed, and their tmdertaking 
will be dependent on whether the Commission has sufficient 
funding. 

President Bush has called for a significant increase in the 
Commission's budget for 1991. The 1990 Commission budget 
of $5.7 million would be Licreased to $10.3 million in 1991 
under the President's proposal. This request for an increase 
may he a gesture by the President intended to indicate liis 
commitment to civil '^ '^^^^ It may also itidicatc a renewed 
confidence in the ( - v u confidence found to be 
warranted by a re^: ni Ilcnei : . Vccounling Office rev iew of the 
Commissirn. Althmtgn a ivgo uAO study found serious 
financial administrative management prdbltms at the Commis- 
sion, a recent review gave the Commissiwi a clean bill of 
health. 

With the new jqppointments, renewed direction, and the 
possible budget inaease, the Bush Administration has given 
the Commission a much-needed stimulant The near-death 
experi^ce brought about by the policies of the Reagan 
administration appears to be in remission. Only tinie wUI tell 
whether the Commission is on the road to recovery or is 
destined for a post-Reagan relapse that will threaten its 
survival. 
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Chapter XXIV 

Judicial Nominations: Continuing the Struggle for 

Equal Justice 

fry Jeffrey F. Liss and Karen L Whitney 



I. Introduction 

While President, Ronald Reagan made an impression on 
the nature of the federal judiciary that may last for the next 50 
years. His legacy is a judiciary reflecting an ultra-conserva- 
tive ideology transcending mere partisanship.* ^^esidcnt 
Reagan used his nomination power to further a conservative 
social agenda. Rather than seeking judicial candidates with a 
commitment to impartiality and equal justice, President 
Reagan used ideological purity as his pr'mary criterion for 
nomination.^ Consequently, the judicial appointment process 
under Reagan left the judiciary in retreat from equal justice 
and protection of civil rights.^ 

When George Bush became President, there was specula- 
tion about whether he would shift the judicial selection 
process to focus on impartiality and equal justice.^ President 
Bush began slowly, nominating only 23 candidates in his first 
year. That effort stepped up considerably after January 1990, 
and as of the end of the 101st Congress in November 1990, 
the President had filled 70 judicial vacancies.^ Thus far it 
appears that President Bush has continued President Reagan's 
tradition of nominating strong conservatives who consii i^-^ 
laws narrowly, efifectively reducing access to the federal 
courts.* 

Tlie continuation of the Reagan record of judicial appoint- 
ments is of continuing concern to those who believe tlia* an 
independent federal judiciary is necessary to protect the lights 
ot our society's minorities and disenfranchised. A retreat bom 
civil rights at this time may last well into the twenty-fii^t 
century. As with President Reagan, a significant number of 
President Bush's nominees are young/ and some may remain 
in their life-tenured positions for nearly 30 years. 

President Bush's most visible nominee has been David 
Souter, selected to replace William J. Brennan, Jr. on the U.S, 
Supreme Court In the next two ycais, President Bush may 
well have the opportunity to make additional appointments to 
the Supreme Court. Moreover, with the passage of the 

Judgeship Act, the President shortly will be filling 
eleven new circuit and 74 district court judgeships created by 
that Act This will give President Bush a significani opportu- 
nity to make his mark on the ranks of tlie federal judiciary. 

This chapter assesses the Bush Administration's judicial 
nominations ' Kcoxd. First, it desci the nomination 



procedures under Presidents Reagan and Bush, noting the 
siniilarities and difierences between the two Administrations. 
Next, it describes the 1989 controversy over the role of the 
American Bar Association C*ABA") in the nominations 
process, and describes how the Senate Judiciary Committee 
has reacted to President Bush's nominees. It then reviews the 
Bush record in making nominations, focusing on his most 
controversial nominees. It also focuses on the current 
controversy over membership in discriminaKny clubs. Next, 
this chapter reviews President Bush's only appointment thus 
far to the Supreme Court, David Souter. Finally, this chapter 
discusses the recommendations made in the previous report 
and suggests new ways to ensure diversity and competence in 
the federal judiciary. 



II. A Comparison of the Nomination 
Procedures Under the Bush and 
Reagan Administrations 

The Constitution vests in ?he President the power to 
noniinate judges." It also grants the Senate power of advice 
and consent' Beyond these two powers, the selection process 
has become the function of politics and patronage. Under 
President Reagan, selection was contingent upon philosophi- 
cal ideology. This section reviews the process thus far under 
the Bush Administration, as compared to President Reagan. 



A. DRAFTING A LIST OF CANDIDATES 

L DISTRICT COURTS 

Tlie process of sclccLing a judge begins with the selection 
and screening of initial candidates. Under President Reagan, 
the candidates at the district couit level were selected by 
"senat»)rial courtesy/* a procedure in u.se for the past 150 
years. U'lder President Reagan^s version of this process, a 
senior ' ublican senator from the state with the vacancy 
would select a list of three candidates for the position.*^ ITic 
Justice Department then would select one of the thice to be 
investigated and presented to the President 
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The Bush Administration has continued this process. 
However, a feud has develq)ed between the Justice Etepart- 
ment and Republican senatons over this policy. Senator 
Jeffords (R-Vt) has openly resisted the Justice Department's 
insistence that three names be suggested for one vacancy 
arguing that one name should be sufficient This batde is 
expected to intensify in the future.^^ 

2. THE CmCUrr COURTS 

The Reagan Administration reserved the prerogative to 
select candidates for the Circuit Courts of Appeal. The 
selection of these candidates was centralized in the Office of 
Legal Policy C*OLP'*) within the Department of Justice.*^ 
OLP picked candidates based on a review of their written 
work and recommendations from Congress or local bar 
leaders. OLP selections were carefully screened to ensure 
their adheix^nce tc the strict ideological standards espoused by 
the Reagan Administration. A list of satisfact(»y candidates 
was then sent to the Justice Department for investigation.^^ 

The Bush Administration has continued in the Reagan 
tradition of reserving the prerogative to pick nominees for the 
Circuit Courts of Appeal. The exact criteria for selection is 
unknown. What is known is that the Administration 
dismantled the Reagan Administration'^ OLP screening 
apparatus and that the selection of judicial nominees is 
currently controlled by Attwney General Richard Thomburgh 
and White House Cbunsel C. Boyden Gray.** These two 
admit that their aim "is to shift the courts in a more conserva- 
tive direction."*^ Gray's deputy counsel, Lee Liberman, is 
heavily influential in selecting judicial nominees. Liberman, a 
former law cleric to Supreme Court Associate Justice Antonin 
Scalia, is reportedly devoted to strict constitutional interpreta- 
tion.»^ 



B. INVESTIGATION AND INTERVIEWS 

Once a list of candidates for either court is compiled, a 
series of investigations occur to determine each candidate's 
worthiness for the bench. 



I THE JUSTICE DEPARTMENT 

Under President Reogan, each candidate was investigated 
by the OLP and interviewed extensively. Based on these 
investigations and interviews, the Attwney General then 
chase one candidate to present to the Pitesident's Federal 
Judicid Selection Committee. If the Committee approved, the 
candidate's name would be sent on to the Federal Bureau of 
Investigai '^n and to the American Bar Association's Standing 
Committer Federal Judiciary for further investigation. If 
these groups approved, the name would be sent to tlie 
President to imdce the formal nomination.^^ 

Under the Bush Administration, after the candidates arc 



selected, they are screened at the Justice Department by a top 
Thombui^h aide." The candidates are then interviewed by 
members of the Attraiey General's office. The Solicitor 
General, Kenneth W. Starr, is also involved in the interview- 
ing process.^' 

Candidates who have undeigonc the Bush 
Administrati(Mi's interviewing process repeat that they 
experienced no obvious scrutiny o^ thei'* ideology.^ However, 
as to many circuit court nominees, it is likely that such 
questioning is umiecessary. Reagan's 290 district court 
appointments have created a "farm system" from which 
President Bush can choose circuit court candidates.^^ The 
ideology of these candidates is often readily apparent from 
their decisions. It is not necessary to interview them to 
discover where they stand 



2. AMERICAN BAR ASSOCIATION 

Once a candidate has passed the initial scrutiny of the 
Justice Department, he ot she Ls evaluated by the American 
Bar Association. The AB A's Standing Committee on Federal 
Judiciary reviews each candidate and rates him or her on their 
degree of qualification: not qualified, qualified, or well* 
qualified The ABA has played an important role in selecting 
federal judges for nearly 40 years.^ 

However, ihe ABA has come under attack by conseivative 
Republicans who view the ABA as an impediment to 
resh^ing the federal bench.^ The attack was most intense m 
1987 wlien four of the 15 noembers of the ABA Federal 
Judiciary Committee rated Judge R oert H. Bork as not 
qualified to sit on the U.S. SuiHeme C6urL^ When Geotge 
Bush became President in January 1989, Attorney General 
Thmibuigh suspended the ABA's role in evaluauig judicial 
nominees. The suspensi<Mi was a result of ABA evaluation 
guidelines calling (or consideration of political or ideological 
philosophy if it affected judicial temperament or i ogrity." In 
June 1989, the Senate Judiciary Committee held n hearing 
where Senators vented their dissatisfaction with the ABA.^ 
Following this hearing, the ABA agreed to delete from its 
guidelines any reference to consid^tion of political or 
ideolo<dcal philosoirfiy.^ The ABA role in evaluating judiciiU 
candidates then resumed^ The attack was renewed again in 
Febniary 1990 after the ABA House of Delegates voted to 
endorse a woman^s right to choose to have an abcMlion, aiid to 
endorse the 1990 Civil Rights a Aft^?r this announcement, 
four Republican Senators wrote to the Attorney General 
charging that the ABA had forfeited its "neutral, impartial 
role " Charles E. Grassley (R-Iowa). Oirin G. Hatch (R- 
Utah), Gordon J. Humphrey (R-N.H.), and Alan IC Simpson 
(R-V/yo.) requested that the ABA be eliminated fit^n the 
selection process entirely.^ While no action was taken, their 
complaint succeeded in keeping the ABA controversy alive. 
Since that tiiiie, the ABA, having even found certain contro- 
versial candidates "qualified," has been accused of becoming 
**chastened" and "cautious.'"^ 
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III. Bush's Judicial Nominations 
Record 

Since President Bush came to power in January 1989, he 
has nominated 69 candidates for 70 vacancies on the fedeial 
judiciary. This section assesses President Bush's record after 
two years'* and examines several controversial nominees, 
including David Souter. 



A. OVERALL RECORD OF NOMINATIONS 

During President Bush's first two years in office he has 
continued the Reagan Administration legacy by nominating an 
overwhelming percentage of white, conservative, wealthy 
males to the federal judiciary.*^ In these two years he has 
submitted a total of 77 nominatiais — one to the United States 
Supreme Court, 23 to the circuit court of appeals, and 53 to the 
district and claims courts.'' Of those nominated, 93% were 
white, 88% were male and 64% reporied a net income of more 
than$500,000.'< 

It is not surprising, therefore, that nearly one-third of those 
nominated for federal judgeships had a sipiificant professional 
relationship with the Reagan administratiwi.'^ In fact, 13 out of 
19 of Bush's nominations to the courts of appeals were Reagan 
appointees.'^ In April 1990, The New York Tunes noted that 
"the hundreds of Reagan ^jpointees to the district courts have 
provided the Bush Administration with a kind of farm system 
from which to choose circiMt court candidates."'^ 

Despite P^-;sident Bush's rhetoric that he intended to 
nominate more women and minorities to the bench, he has 
failed to do so. Of the 69 people the President has nominated to 
date, only three are bhck, two are Hispanic, and eight are 
women.'* ITiere have been no Asian appointees.'* These 
numbers are quite similar to those of the Reagan Administra- 
lion. For example, 4.3% of President Bush's nominees are 
black, compared to 2.1% of President Reagan's appointees. 
Only 1 1.6% of President Bush's nominees are women com- 
pared to President Reagan's 8.2%.-^ President Bush's record of 
93% white nominees compares to 93.6% during the Reagan 
Administration.'^* 

The lack of change in ^)pointing women and minorities to 
the bench is particularly disheartening in light of the larger 
applicant pool available today. In 1980 there were 70,000 
women lawyers and judges in the United States. Yet in 1989 
that number more than doubled lo 173,000. In addition, the 
minority applicant pool more than doubled from approximately 
23,000 in 1980 to 51,000 in 1?. 9.^ 

The Bush Administration's nraninces have also been 
financially well-oflF: over one-third of those nominated are 
millionairr^.'^ Moreover, 26 nominees belonged to exclusive 
clubs tliai iracticc or practiced disairninatory membership 
policies.-*^ In addition, the nomme^ had meager recoitls of 
pro bono experience in providing legal service to the 
disadvantaged^' 



The table below compares the differences in racial and 
gender diversity between the appointments of Presidents Bush, 
Reagan, and Carter. The Carter record clearly demonstrates 
that the proHem is not one of a limited pool from which to 
choose candidates. 



Administration 


Carter 


Reagan 


Bush 


Total* of 
Nominations 


258 
^)pointecs 


402 
appointees 


6 

nominees 


Blacks 


37(14.3%) 


8(2%) 


3(4.3%) 


Hispaiiics 


16(6.2%) 


16(4%) 


2(2.9%) 


Women 


40(15.5%) 


36(9%) 


8(11.6%) 


White men 


165 (64%) 


342(85%) 


56(88%) 



Source: Statistics compiled by People (or the American Way. 



Prcsidtnt Bush's record to date suggests that the diversity 
that has come to Jie legal p/otession over the past 20 years 
has yet to be reflected in the federal judiciary. With the nearly 
100 projected vacancies over the next two years, President 
Bush has the qpportunity to change this recwd. 



B. CONTROVERSIAL BUSH NOMINF-^S 

Several of President Bi^oh's nominees have been particu- 
larly controversial. These include David Souter, Kenneth 
Ryskamp, Clarence Thomas and Vaughn WaU:er. 



1. DAVro SOUTER 

With the July 1990 resignation of liberal Justice William J. 
Brennan, Jr., President Bush faced his first opportunity to 
appoint a Justice to the U.S. Supreme Court*' His nominee. 
First Circuit Court of Appeals Judge David Souter, encour- 
tcn^ Utde opposition despite the fact that before his nomina- 
tion, ht was virtually unknown outside of New England. 

While most presidents yearn for the chance to appoint a 
Supr;me Court Justice, the mood at the White House 
reporteJIy was more anxious than joyful at the news of 
Justice Brennan *s resignation.'*' T^le President and his aides 
worried that a bitter fight could be costly."" Therefore, they 
sought a nominee whose credentials would be appropriate, 
including a commitment to "judicial restraint" and "original 
intent," but whose views on controversial issues such as 
abortion might not be known.** After selecting Souter, 
President Bush emphasized his "keen appreciation for Jie 
proper role" of the courts in "interpreting, not making the 
law."*" 

The selection of a candidate for the Supreme Court had 
begun in the earliest days of the Bush presidency.*' A list of 
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50 names prepared on Inauguration Day had been reduced to 
18 names at the time of Justice Brennan's retirement" White 
House Counsel Gray and Attorney General ThcwmbuiBh. 
along with their aides, examined and interviewed candidates 
on !he list W^ithin a day of Brennan's resignation, the list had 
been reduced to eight four front-runners and four backups." 
By the following day, the decision was between Judge Souler 
and Fifth Circuit Court of Appeals Judge Edith Jones. Both 
were summoned to Washiiigton wher ; they were interviewed 
by President Bush.^ Following hour-long interviews with 
each finalist, President Rush made the final decision." Then^ 
was speculation at the time that Souter was selected over 
Jones because he would be the less controversial to confin i." 

Souter's confirmation, in fact, occurred after thorougn but 
uncontroversiil hearings in September, 1990. Throughout the 
hearings, Souter responded tn a number of questions about 
his judicial philosophy and his record on the New Hampshii e 
Supreme Court However, he attempted to draw a line and not 
answer question^ concerning issues ll.at might come before 
him once he took his place on the Supreme Court 

For example, Souter revealed that he ascribed to the 
jurisprudential theorj' of "(Higinalism", under which judges 
should look to the intentions of the drafters of the Constitu- 
tion and Bill of Rights when engaging in constitutional 
interpretation. In his view, however, "originalism" does not 
necessarily require the same analysis that might be required 
uiid^r the jurisprudential tliecry of "original intent" — the 
tlieory ascribed to by Judge Bork which limits constitutional 
inquiry solely to the intention oi the framers. Souter indicated 
that his theorj' requires consideration of historical develop- 
ments since 'Jie adoption of the Constitution and the Bill of 
Rights, and not rigid reliance on discemirg the intentions of 
the franjers who lived two centuries ago. 

He also indicated that he accepted a constiuitional right to 
privacy, although one had not been spelled out in tlie Consti- 
rution or the Bill of Rights. Yet at the same tin^ie, he refused to 
reveal whether he believed that the right to privacy extended 
to protect the ri^t of a woman to terminate aii tinwanted 
pregnancy. 

The hearings revealed little about Souter*s views on 
civU rights. He did indicate support for Brown v. Board of 
Education, and he answered several questions concerning 
affirmative action. He noted that there would be i continuing 
need for affirmative action "fw a longer time than I would 
like to say." On the same subject, however, he refused to 
acknowledge an earlier statement he hikd made in a speech 
iliat "affirmative aciion is affirmative discrimination," 
despite contemporaneous news clips reporting the speech. 
In response to a question from Senatw Kennedy, he ciwac- 
terized his own statement that illitera;e voters diluted the 
votes of other voters as merely a "mathematical statement" 
Both of these answers revealed an insensitivity to important 
issues of civil rights. 

During the hearings, a number ot women*s groups voiced 
opposition to Souter*s confirmation." Souter was ultimately 
confirmed by the Senate by a vote of 90-9. 
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2. KENNETH RYSKAMP 

Currendy a district court judge in Flwida, Kenneth 
Ryskamp is the most recent of Bush's controversial nomi- 
nees. Judge Ryskamp was nominated in April 1990 for a 
position on the Eleventh Circuit Court of Appeak, and his 
nomination was relumed to the White House when the 101 st 
Con^xss adjourned. Despite the concerris of civil rights 
groups that Ryskamp should not sit on the Heventh Circuit 
(the locus of many civil rights cases arising out of Alabama, 
Georgia and Florida), President Bush renominated Ryskamp 
in January 1 99) in the first days of the new Congress 

Ryskamp's nomination is controversial both because of his 
lecord as a district court judge, and because of his member- 
ship u a country club in Coral Gables. Flmda that allegedly 
discriminated against blacks and Jews.^ 

As for his judicial record, Ryskamp has ruled against tlie 
plaintiff in all but four of the 53 civil rights cases in which he 
reached a decision as a district co'irt judge.^' In addition, even 
tliough the judge has only been a district court judge since 
1986, he has akeady been reversed by the Eleventh Circuit in 
nine cases involving civil rights or other constitutional rights 
and 18 times overall.**^ 

Further, Ryskamp has demonstrated coasklerable judicial 
insensitivity. In one case where black teenagers sued the City 
of West Palm Beach after aUegedly being mauled by police 
dogs in separ?.ie incidents, Ryskamp made comments on the 
record that it would not be inappropriate for the teens to carry 
scars to remind them of tljeir "wrongdoings" in the past^| 
One of the youths had never even been charged with a crime. 
Ryskamp continued by commenting that in some countries 
thieves have their hands cut off as punishment for their 
crimes.*^ Tlje Eleventh Circuit Court of Appeals reversed 
Ryslcamp*s decision in tliat case." 

Ryskamp also generated controversy by granting a 
judgment notwithstanding the verdict ("JNOV") re^versing the 
jury*s decision in a racial employment discrimination suit 
TliC Eleventh Circuit reversed Ryskamp again, holding that 
"once the jury found in [the plaintiff's] favor, the district 
court was not free 10 rcweigh the evidence."** 

Other controversial decisions by Ryskamp include one 
case where he held for the defendant in an age discrimination 
suit based on an?ur.ients and facts never offered by the 
defense. The ^1; •'e nth Circuit again reversed Ryskamp for 
this judicial VAtiv . 5 i.^ 

Ryskamp was renominated in early January 1991. At the 
time of publication, no hearings have yet been scheduled. 



3. CF.ARENCE THOMAS 

The former chair of the EEOC, Clarence Thomas was 
nominated by President Bush in October 1989 for a position 
on the influential D.C. Circuit Court of Apr>eals.** Thomas, 
President Bush's first black nominee, erK^ountered immediate 
opposition because of his record wiiile at the EEOC. Follow- 
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ing his nomination, Thomas fac5d a mimber of conceins by 
civil rights oiganizations and groups rq)resenting the elderly 
about his commitment to equal justice and thus his qualifica- 
tions for a position on the Court of Appeals Thomas was 
accused of jeopardizing thousands of age discrimination 
cases by delaying prosecution." Because of these accusa- 
tions, Judiciary Committee members requested volumes of 
documents from Thomas to investigate the allegations. The 
Judiciary Committee came under fire bom the conservative 
press for its extensive investigation and request for docu 
ments.*' While the piess geared up for a major hpltle, C;e 
Judiciary CommiUee investigation revealed insufficient 
evidence to prove the ucusations against Thomas. A low-key 
Judiciary Committee hearing resulted in Thomas' confimia- 
tion. 



that candidates who maintain memberships in discriminatory 
clubs are likely to face difficulties with confirm'^ iion. 



IV. Recommendations 

In our previous repOTt we made several recommendations 
to the new Administration on ways io increase the diversity of 
the federal judiciary and its commiunent to equal justice: the 
Reagan Administration's emphasis on ideology overrode any 
attempt to ensure that judicid nominees had a commitment lo 
equal justice/^ We reaffirm our support of these recon\m»^n^ 
dations: 



4. VAUGHN R, WALKER 

Yet another Bush nominee to generate controversy was 
Vaughn R. Walker. He was first nominated by Ronald Reagan 
for a position on the Federal District Court for the Northern 
District of California in 1988.^ InitiaUy, the nomination was 
not acted upon because Walker was a member of Uie Olympic 
Club in San Francisco, which discriminates against women, 
and has been found ii^ the past to discriminate against 
blact:s.'^ Walker refused to resign from the club, and had 
made no efforts to change the club's membership policies.^ 
President Bush indicated that he would resubmit Walker's 
nomination in February 1989, nd, after Walker fmally 
resigned from the club. Bush resubmitted Walker's nomina- 
tion^ Convinced that Walker had resigned from the club for 
"sincere" reasons, and that he had made efforts to change the 
club from within, the Senate Judiciary CommiUee recom- 
mended that Walker be confmned by the full Senate.''^ 

The controversy over the Walker nomination has stirred 
greater concern over he issue of membership in discrimina- 
tory clubs. Memberj lip in a club which discriminates against 
minorities is not a matter of privilege or image: it reflects an 
indifference to fairness and equal justice." The ABA Code of 
Judicial Conduct officially recognizes that membership in 
clubs widi discriminatory membe-^hip policies is inconsistent 
witli ^he appearance of impartiality essential foi judgcs7^ A 
revision to the Code which wiL require resignation from such 
clubs was recently adopted by die ABA. 

The Senate Judiciary CommiUee has also examined this 
issue. The Committee had been dealing with the club 
membership problem on a case-by-case basis. However, in 
April 1990, the Committee passed a resolution slating that **it 
is inappropriate today for individuals who may be nominated 
in the future to serve in the Federal judiciary [sic] or the 
Dq)artment of Justice to belong to. . . discriminatory clubs, 
unless such persons are actively engaged in bona fide efforts 
to eliminate discriminatory practices."^ 

While such a resolution does not bind the President in his 
selection of nominees, it puts the AdminisU*ation on notice 



t REJECT IDEOLOGICAL LITMUS TESTS 

Ronald Reagan screened candidates accordirjg to an 
ideological litmus test, rejecting those automatically who 
departed from an ultra-conservative social agenda While the 
Bush Administration has abolished the OLP screening 
process, it ach^ves the same goals through ^ts own scree?:ing 
techniq^ es. This is partly because P/iesident Bush ofJjn 
selects appellate judges from a pool of Reagan-selected 
district court judges. His pool contains many candidates who 
have already passed the Reagan liunus test Even when 
President Bush chooses candidates from outside that pool, 
heir judicial philosophy is apparent from their writings and 
history. We urge the Bush Administration lo cease making 
selections based on ideology and to adopt the following ways 
of ensuring a competent, impartial, and equitable judiciary. 



2. REQUIRE A DEMONSTRATED COMMn- 
MENT TO EQUAL JUSTICE UNDER THE LAW 

As recommended in our previous report, a demonsU*ated 
commitment to cjqual justice must be required of all members 
of the judiciary. This commitment to equal justice includes 
being open-minded, lacking r^ejudice, and being a regul^x 
participant in activities promoting equality and a ja<^t sxiely. 
A candidate who is committed to an ultra-conservative 
ideology is likely to have the impartiality and openne:>s-of- 
mind necessary tc be committed to equal justice. 

Further, knowing tiiat a person chooses to associ;ite with 
those who discriminate tells a great deal about thr:l person's 
character. Lifelong habits of associating with those who 
discriminate cannot be ignon;^d. Expedient resignation from a 
discriminatory club on the eve of nomination is simply not 
persuasive. Because of this, it is inappropriate for members of 
the judiciary to have past or present memberships in organi- 
zations that discriminate. The Senate Judiciary CommiUee 
must let the Bush AdminisU*ation know that past membership 
in discrinjinatory clubs will not be tolerated in Uie judiciary. 
We urge the Bush Administtation to affirm tiiat such member- 
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ship will not be tolerated, and to affirm thai commitment to 
equal justice under law will be required of all judicial 
nominees. 

3. REACTIVATE THE MERIT COMMISSIONS 
FOR APPELLATE NOMINATIONS 

Under President Carter, independent regional commissions 
composed of lawyers and lay persons compiled a list of 
candidates to be considered for appellate court judgeships. 
The commissions selected five names, who, after thwr^gh 
screening and intenriewing, were presented to the President 
The selections were made based on reputation and merit, not 
on political judicial ideology. This system was dismantled 
by Piesident Reagan and replaced with the Office of Legal 
Policy. Our last report recommended that the merit commis- 
sions be reinstated. Instead, President Bush has replaced the 
OLP with a small circle of tnisted aides who continue to 
perpetuate the Reagan selection process. We again recom- 
mend that merit commissions be reestablished as a way to 
guarantee <.Uversity and quality in the judiciary. 

4. SEEK GREATER INPUT FROM THE PUBLIC 
CN NOMINEES 

As mentioned in our previous report, it is vital that the 
public provide iis input on judicial nominations. When 
Ctarence Thomas* nominated, certain citizens* groups 
immediately ale/ .ooth the press and the Senate Judiciary 
Committee cf their suspicions regarding Thomas* lackluster 
commitment to equal jusdce. This information allowed the 
JuiUciary Committee to thoroughly investigate all allegations. 
Public information is critical to an effective nominations 
process. 

5. SPEQAL CONSIDERATIONS FOR SUPREME 
COURT NOMINEES 

In addition to reaffirming our commitment to the previoas 
recommendations, we add these special cor 'derations for the 
Bush Admmistration to keep in mind when appointing 
candidates to the Supreme Court 

The Court over the last 35 years has interpreted the 
Constitution in a way that guarantees many important 
constitutional rights. These rights have become part of the 
fabric of our society. Advances have been made to overcome 
centuries of discrimination. 



President Reagan's campaign to change the direction of 
the federal judiciary was a backdoor attempt to legislate 
where Congress had . cfused. Ronald Reagan tock advantage 
of his nomination power to appoint a judiciary that would 
implement his conservative social agenda against the will of 
the majority. This approdch was also central to his nomina- 
tions for the Supreme Court 

Geoige Bush's aides Bppoai to be perpetuating the Reagan 
strategy. They clearly indicate that thdr goal is to change the 
direction of the federal judiciary. This strategy violates the 
spirit of the sqparation of powers. It pennits the judiciary, 
which is politically unaccountable, to diange the law to 
support an ideological agenda. 

The President should not allow this approach to dominate 
his nominations to the lower courts ex die Supreme Court 
The Constitution is a sacred document declaring the rights of 
the people of thij country. The rights guaianteed under this 
document must not change dramatically depending on which 
political party is in power. The Court must interpret the 
Constitution without a political agenda, respect its own prior 
decisions, and refrain from taking away rights guaranteed by 
the Constitution merely because they conflict with a particu- 
lar political ideology. 



VI. Conclusion 

Geoige Bush has filled 70 life-tenured positions on the 
federal judiciary in his first two years in ofiGce. With more 
than SO current vacancies in the federal judiciary, and 85 
newly-created judgeships. President Bush will have the 
opportunity to again change the face of this nation's judiciary. 
Our fate must not be in the hands of a judiciary showing no 
commitment to equal justice under law. Birther, with Justice 
Brennan*s resigmdon, and two sitting justices over 80 years 
old. President Bush will have the chance to significandy 
change the direction of the country's highest court* It is 
important that, widi future Supreme Court ^pointments, the 
President seeks to maintain balance on the Court, so that it 
does not retreat into an area where constitutional fieedoms 
and basic principles of equal justice are reversed 

It is vital that the judiciary represent all people. It is the 
duty of the Bush Administration to ensure that ideology is not 
used to replace a commitment to fairness and equality for all 
under the law. 
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C" ipterXXV 

Confronting Prejudice: 
Passage of the Hate Crime Statistics Act 



by Susan Armsby 



I. Introduction 

Pipe-wielding skinheads in Laguna Beach, California 
yelled "kill the faggol" while beating a gay man uncon- 
scious.' Anti-Semitic epithets, obscenities and *'KKK" were 
spray-painted on the Temple Rodef Shalom in Falls Church, 
Virginia.^ An Ethiopian man was clubbed to death with a 
baseball bat by white supremacists in Pt)rtland, Oregon.^ A 
cross was burned on the lawn of a Hmong (Laotian) family in 
Eureka. Califwnia** Rochester, New York police report that a 
gang of teenagers £rom affluent families was responsible for 
dozens of "gay bashing" attacks in a city park over the course 
of a year.^ A black New York woman was terrorized by 
skinheads who demanded that she pay a *'nigger tax" to be 
able to walk on the street* Claiming they hated Vietnamese, 
two North Carolina men severely teat an Asian American 
man with the butt of a gun, killing him.'' "Death to Arabs" 
defaced an Islamic mosque in Houston, Texas.* 

Tliese are all examples of hate crimes; crimes motivated 
by prejudice against the victim's race, religion,^j^nicity or 
sexual orientation. Accounts of hate crimes frequently appear 
in newspapers across the country. But hate crimes are not 
isolated incidents; they are evidence of our nation's failure to 
realize "a more perfect union" where people live together 
peacefully, respectful of individual differences. 

In recent years there has been a growing realization that 
bias-motivated violeiKe poses a serious threat to the fabric of 
our society, and that the incidence of hate crimes is appar- 
ently on the rise.' No longer arc hate crimes being dismissed 
as mere pranks or the victims dismissed as somehow 
deserving attack. 

Because data on hate crimes have not been collected in a 
systematic, reliable and timely manner, law enforcement and 
public officials lack adequate information on the national 
scope of hate crimes. By learning tlie extent of the problem, 
and the methods and tendencies of hate crime perpetrators, 
law enforcement officials will be better able to confront— 
and eventually reduce — hate -motivated violence. 

Until 1990, the federal government had done nothing to 
ascertain the scope and nature of hate crimes in the United 
States. The motivation of criminals traditionally has been 
irrelevant to the police and courts. Indeed, sometimes it is 
hard to tell why a crime is committed Other times, evidence 



of motivation is reflected in the facts of the case. But because 
most perpetrators of hate crimes attack simply to send a 
message of hate, the facts of tlh> case can lead police and 
victims to conclude that in-ejudice was the motive. 

At a ceremony which generated some controv ji\iy. 
President Bush signed the Hate Crime Statistics Act into law 
on AjMil 23, 1990. The legislation directs the Department of 
Justice to collect and publish data for five years on crimes 
which manifest evidence of prejudice based on race, religion, 
ethnicity or ser.ual orientation.'^ Piassage of the Hate Crime 
Statistics Act is die first step toward a national solution to this 
growing problem of i.ate-motivated violence. 



II. History of the Hate Crime 
Statistics Act 

A. EFFORTS OF THE PUBLIC INTEREST 
COMMUNITY 

The public interest cor lunity began the movement to 
document hate crimes. In 1979, the Anti-Defamation League 
of B'nai E'ritii (ADL) pioneered the collection of statistics on 
hate crimes, specifically collecting infcxmation on anti- 
Semitic activities. Every year since Uien the ADL has 
published a repwt on anti-Semitic violence while urging local 
officials to investigate and i»x)secute the offenders." 
Klanwatch, a project of tiie Southern Poverty Law Center, 
began collecting accounts of primarily Klan and Nazi 
violence in 1980 and the National Gay and Lesbian Task 
Force (NGLTF) started annual reporting of anti-gay violence 
in 1986. The Center for Democratic Rerjewal published in 
1987 'They Don't All Wear Sheets,** a chrxMiology of racist 
and Far Right violence during the years 1980-1986. The 
National Institute Against Prejudice and Violence (NL\PV) 
was founded in 1984 to study die incidence and response to 
elhnoviolence. The National Organization of Black Law 
Enforcement Executives (NOBLE) developed a handbook on 
standards and protocols for law enforcement re:q)onse and 
investigation of hate crimes in die 1983. Collectively, these 
organizations have reported tf)ousands of hate crimes, 
committed by hate groups and individuals. 
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B. STATE EFFORTS 

In 1980. Maryland became the first state to collect hate 
crimes statistics and found that the practice benefits the police 
by enabling them to create immediate and long-term re- 
sponses to hate crimes and by assuring the victims that the 
government cares about what happens to them.'^ The chief of 
the Baltimore County Police Department, Neil J. Behan, 
believes that reporting hate crimes is just the first step; "I tell 
my officers that they arc not to leave a neighborhood after a 
hate crime until that victim and neighborhood are made 
whole again. A cross burning is not a simple arson, and a 
swastika painted on a temple is not mere vandalism."'^ 

By 1990, only 12 other states had followed Maryland's 
lead J* Although the various repots used different criteria for 
determining hate crimes and sometimes focused on victimiza- 
tion of specific groups, a national portrait of intolerance 
began to emerge, and it alarmed pobcy makers. 

C. FEDERAL LEGISLATiON 

Representative Barbara Kennelly (D-CT) introduced 
federal legislation in 1984 directing the Department of Justice 
to collect statistics on crimes motivated by racial, religious or 
ethnic prejudice through the FBFs Uniform Crime Reporting 
(UCR) system.^^ This groundbreaking proposal — the Hate 
Crime Statistics Act — was based on the recommendation of 
the Connecticut State Advisory Commiuee to the U.S. 
Commissiori on Civil Rights in ari October 1982 study, "Hate 
Groups ana Acts of Bigotry: Connecticut's Response."*^ The 
U.S. Commission on Civil Rights approved the Connecticut 
recommendation in their 1983 publication, "Intimidation and 
Violence, Racial and Religious Bigotry in America."*^ 

Opposition to the Hate Crime Statistics Act was essentially 
based on two concerns: data collection would be too difficult 
and fruitless a task; and acknowledging anti-gay violence 
would bring to public attention the reality of anti-gay 
disciirnination. 

The Reagan aAiiiimstration was adamantly opposed to the 
legislation^" William Baker of the FBI testified in opposition 
U) the Hate Crime Statistics Act in 1985, objecting to the 
mandated use of the UCR and contending that the data would 
be incomplete and too subjective.'' 

In February 1987, a "debate was raging" between Assis- 
tant Attorney General William Bradford Reynolds and civil 
rights groups over whether hate crimes were increasing.^ 
Reynolds contended that civil rights complaints received by 
the Department of Justice did not demonstrate an increase in 
hate crimes, although the groups cited the DOJ Community 
Relations Service's own reports of increased racial violence.^' 

Assistant AttOTiey General John Bolton expressed the 
Reagan administration's continuing q)position in December 
1987: 

[Wle uinnot in good conscience endorse the bill. To 
do so ivould be to accept an impossible task and, in the 
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process, to condemn state and local law enforcement 
agencies ... to an oppressive burden.^ 

Nonetheless, over a sbc yo^ period, congressional 
supporters continued to seek passage of the legislation. The 
wording of the Hate Crime Statistics Act evolved over this 
period The mandate to collect the statistics through the UCR 
system was dropped in deference to DOJ's request in the 99th 
Congress. Hie crimes listed for statistics collection (murder; 
non-negligent manslaughter, forcible rape; aggravated 
assault, simple assault, intimidation; arson; and destruction, 
damage or vandalism of property) by the 101st Congress 
were only those listed on the UCR reporting form. The 
Senate Judiciary Committee report stated: 

While S. 419 (the Hate Crime Statistics Act) does 
not require the Auomey General to use the UCR to 
collet \ the data on hate crimes, the committee believes 
that the updated UCR would enable the Justice 
Dq)ar:ment to easily implement S. 419. Whether or not 
the UCR is the vehicle to record hate crimes, the 
categories of crimes listed in the act corre^xxui with 
those in the new UCR and should expedite implemen- 
tation of the bill, as the FBI has already developed 
uniform offense definitions for these categories.^ 

"Sexual orientation" was added to "race, religion and 
ethnicity" as covered characteristics after hearings on anti- 
gay violence on October 9. 1986, clearly demonstrated that 
the bigotry against gays and lesbians was qualitatively the 
same as bigotry ac^unst Jews, Blacks, Hispanics, Asians, and 
others.^ A consensus was developed that to exclude "sexual 
orientation" from the Hate Crime Statistics Act would send 
the inccMTect message that anti-gay violence either does not 
exist (M* is acceptable. Moreover, a 1987 study on hate crimes 
commissioned by the National Institute of Justice, the 
rxiscarch ann of the Department of Justice, conducted by Abl 
Associates Inc. concluded that: 

The most frequent victims of hate violence today are 
blacks, Hispanics, Southeast Asians, Jews, and gays 
and lesbians. Homosexuals are probably the most 
frequent victims." 

Legislative language was also added that clarified that the 
act does not create any new rigiits, including a right to bring 
an action based on di^'^maination due to sexual orientation. 
Even with this expli ;it language, "sexual orientation" became 
the bill's only controversial element The Hate Crime 
Statistics Act would b^ the first federal legislation U> treat 
"sexual (xientation"' in a A^ay that did not cast a negative 
social judgment on gays and lesbians. 

The House of Representatives overwhelmingly passed the 
Hate Crime Statistics Act in the 99th, 100th and 101st 
Congresses. Reiwesentative John Conyers (D-MQ became the 
legislation's chief proponent in the lOOth Congress, when 
"sexual orientation" was added. Representative Charles 
Schumer (D-NY) emerged as a leading House advocate in the 
lOlst Congress. In both Congresses, Representative William 
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Dannemcyer (R-CA) raUed against the inclusicm of ••sexual 
orientation": 

This legislation conveys the entircly reascHiable 
message that some hate crimes are worse then others. 
Indeed, for the crimes manifesting prejudice on the 
basis [of] race, color, religion, and national origin, such 
an inference makes sense. But there are sound histori- 
cal and philosophical leasoas for restricting the number 
of suspect classes to those mentioned above. Homo* 
sexuality, which this legislation equates with race and 
religion, docs not fit into that honorable tradition.^ 

His amendments to delete "sexual cHientation" from the 
bill were soundly rejected^ 

The only Senate hearings on the Hate Crime Statistics Act 
were held by the Subcommittee on the Constitution in the 
100th Congress. )Mtnesses repeatedly urged Chairman Paul 
Simon (D-IL) to adopt an amendment to the Hate Crime 
Statistics Act to include "sexual orientation/*^* The Subcom- 
mittee also considered the important issue of developing 
criteria to define hate crimes. Although the Reagan adminis- 
tration remained opposed to the bill, the U.S. Commission on 
Civil Rights continued its support for the legislation. Vice 
Chair Murray Friedman presented the Commission's 
resolution endorsing the Hate Crime Statistics Act and further 
stated ••that the Commission wishes to emi^ize that such 
legislation, if enacted, should mandate clear, workable criteria 
for police departments to follow in their determination of 
what constitutes a bigotry-ielated crime, or such criteria 
should be specified in implementing regulations."^ 

The American Psychological Association submitted 
testimony to the SubcommiUe< %uggesting common sense 
criteria for determining whether ^ hate crime had been 
committed. The APA standards suggest that crimes meeting 
any combination of the following criteria are likely hate 
crimes: 

1. Visible displays associated with the commission of an 
ofiense (cross burnings, swastikas scrawled on a synagogue, 
or hate mail); 

2. PhysicaJ consequences resulting fiom the ODmmission of 
an offense (vandalized or desecrated cemetery or other 
property); 

IVictim or witness statements describing the perpetrator 
wearing symbolic clothing (wearing of a hood or other 
clothing indicating membership in a group prone to hate 
violence); 

4. Victim or witness testimony about the statements and 
actions of the perpetrator during the commission of the crime 
(uttering racial or ethnic slurs, assault without robbery, or 
telephone threats); 

5. Evidence of mutilation (a large number of stab wouiids 
or a severe beating); 

6. Previous history of similar incidents in the same area 
and/or committed in a similar pattern to prior verified hate 
crime incidents (series of assaults against gay perwns or 
incidents of racial conflict; or similarity to events reported in 



the recent news coverage of hate crimes); 

7.Victim is assaulted during a civil rigiits march or other 
legal activity on behalf of a racial, ethnic, religio-js or sexual 
orientation cause.^ 

The 100th Congress adjourned without Senate action on 
the Hate Crime Statistics Act (which was amended to include 
••sexual orientadon'O, primarily because Senator Jesse Helms 
(R-NC), well-known for his iriflammatOTy rhetoric against 
gays, had indicated that he would launch a fdibuster if it was 
brought up for debate.^^ 

By the lOlst Cmgress, nearly 100 organizations had 
joined the coalidon pushing for passage of the Hate Crime 
Statistics Act, including religious, civil rights, law enforce- 
ment and professional groups. The support fiom the law 
enforcement community was particularly important as it 
showed that the police had come to want the data collection 
responsibility because they believed that the effort would be 
useful and important in carrying out their duties.^ Under the 
leadership of Maine Attorney General James Tiemey, the 
National AssociatiOT of Attorneys General unanimously 
voted in favor of a resolution sui^XHting the Hate Crime 
Statistics Act in 1989.^^ 

President Bush and Attwney General Richard Thmiburgh 
became champions in this battle against bigotry. Both 
publicly called for passage of the Hate Crime Statistics Act^ 
and the President, during his 1990 State of the Union address, 
said: 

We must maintain the democratic decency that 
makes a nation out of millions of individuals. And I've 
beeii appalled at the recent mail bombings acrx>ss this 
country. Every OTe of us must confront and condemn 
racism, anti-Semitism, bigotry and hate. Not next week, 
not tomorrow, but right now. Every single one of us.^^ 

After an intensive lobbying can\paign to counter Senator 
Helms's opposition to the legislation and to clear the way for 
consideration of the bill by the full Seriate,^ the Hate Crime 
Statistics Act was finally debated on Felmlary 8, 1990. 

Senator Orrin Hatch (R-UT) was crucial in attracting 
Republican support for the legislation and in crafting a 
strategy, with Senator SimOT and Rq)ublican Minwity 
Leader Robert Dole, to draw support away from an anti-gay 
amendment Senator Hehns intended to offer." By voting for 
tJie substitute Hatch-Simon-Dole amendment, which stated 
that nothing in the act shall be construed to piomote or 
encourage homosexuality and that honored the American 
family. Senators felt they were provided with enough political 
"cover" to then vote agaiast Helms's homqAobic amend- 
ment^ The vote on final passage of the Hate Crime Statistics 
Act was 92-4. 

Among the invited guests at the While House ceremony 
maricing the signing of the bill were representatives of the gay 
and lesbian community who had worked diligenUy for the 
Icgislauon's passage. They proudly publicized their presence 
at die ceremony as the first time the community had been 
invited to a public event at the White House. Some of the 
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President's right-wing supporteis, however, roundly criticized 
the President and his advisors for not excluding the gay 
community's representatives.^ Many of them also com- 
plaLied when First Lady Baii>ara Bush wrote to the president 
of the Federation of Parents and Friends of Lesbians and 
Gays shortly after the signing ceremony.^ Mrs. Bush wrote: 

I firmly believe that we cannot tolerate discrimina- 
tion against any individuals or groups in our counuy, 
Such treatment always brings with it pain and perpetu- 
ates hate and intol^ance. I apin'eciate so much your 
sharing the infimnation about your (Vganization and 
your encouraging me to help change attibides.^^ 

The White House later fired the special assistant to the 
President in the Office of Public Liaison who repeatedly 
criticized the gay community's invitation and encouraged the 
reaction from the right wing.*^ 



111. Implementation 

On July 3, 1990, Attorney General Thomburgh assigned 
the UCR the task of collecting the hate crimes statistics.^^ 
Under the leadership of Haiper Wilsm, the UCR staff had 
anticipated the passage of the Hate Crime Statistics Act and 
had already started planning its implementation. With the 
wgn date of January 1, 1991 set to begin the statistics 
collection, the sta£f of the UCR wcxked closely with state 
UCR directors, hate crime statistics experts and the 
legislation's advocates, including ADL, NOBLE, NGLTF, 
NIAP V, NAACP, the International Association of Chiefs of 
Police, the Police Executive Research Foiunii, the Criminal 
Justice Statistics Association, and Peq)le For the American 
Way, to devel(^ guidelines and training manuals.^ 

The UCR staff solicited and accepted numerous refine- 
ments to its proposed statistics collection system, and in the 
process, developed an understanding with the interested 
parties that the first seveial years would be difficult and 
would probably yield uneven results. The UCR system itself 
is undeigoing revision: from the Summary Reporting System, 



which will capture only a fow hate crimes data elements, to 
the National Incident-Based Rqxxting System, which will 
capture more hate crimes data elements. Furthermoie, the 
hate crimes repeats will only be as good as the training 
received by law enforcement officers. It is expected to take 
several years fcx* the proper training to be provided to the 
16,000 law enforcement agencies that report to the UCR. 
Under-reporting of anti-gay violence is also to be expected 
because of the "^flemma victims face: self-identification as a 
gay or lesbian can lead to losing one's job, housing, privacy 
or family acceptance. 

However challenging the mandate to identify and respond 
to hate crimes, the UCR ;^{uidelines establish the importance 
of the effort 

rnhere are those who are victimized, sometimes 
subtly and other times very overtly, f(x no reason other 
than the color of their skin, the religion they profess, 
the heritage of their parents, or their sexual orientation. 
It is most unsetding to the victims because there is 
nothing they can do to alter the situation, nor is there 
anything that they should be expected to change. Not 
only is the individual who is personally touched by 
these offenses victimized, but the entire class of 
individuals residing in tlie community is affected 

For these reasons, law enfOTcement office must be 
particularly skillAil in responding in such a way that the 
trauma of the victim and the community is not exacer- 
bated by a lack of sensitivity in the law enf(nrcement 
response. 

...As hate crime offenders are brought to justice and 
the victims regain their sense of personal safety and 
respect, justice will be served because it can then be 
truly said that the rights of individuals under the 
Constitution will be theirs 'not by virtue of birth or 
characteristics or merit or excellence, but wSimply as 
human beings.*^ 

The passage and implementation of the Hate Crime 
Statistics Act maiks important progress in combatting crimes 
motivated by bigotry. 
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20. See, e.g., Dothard v. Rawlinson, 433 U.S. 321 (1977), 

21. See, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405 
(1975). 

oA^'iS^ "^^^^^^^lo^ the Surface, Wash. Post, Mar. 
20, 1990 (reviewmg research documenting racial and gender 
stereotypes in the wariq)lace). 

23. See Schlei & Grossman, supra note 3, at 15 ("Direct 
evidence of discriminatory motivation is now relatively 
unusual."). 

24. See Griggs, 401 U.S. at 432. 

25. For example, some employers continue to rely on the 
physical strength test which disproportionately excludes 
women. See BsnXcvi, Police Fitness Test Called Biased 
U.S.A. Today, Dec. 12, 1989. 

26. Despite vocal opposition to the Civil Rights Act among 
some members of the business community, evidence indi- 
cates that disparate impact law has not decreased business 
profits. See Taylor, "Affirmative Government and Affirmative 
Action: What Works and Why," Paper presented to the 
Nauonal Research CouncU, March 15, 1990, at 14 (on file 
with the Citizens' Commission). In fact, by causing employ- 
ers to reevaluate the quality and reliability of their selection 
criteria, disparate impact law actuaUy contributes to worker 
productivity. See House Report, supra note 19, at 22. 

27. See Withers & Winston, "Equal Employment Opportu- 
nity, Report of the Citizens' Commission on Civil Rights 
One Nation, Indivisible: The CivU Rights Challenge for the 

1990s 193 (1989) [hereinafter cited as ''(5;^A..S!KL 
ible J. 

28. In effecting such a tremendous change in disparate 
rnipact law, the majority contended that the burden of 
persuasion to disprove business necessity has always rested 
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with the employee. However, as Justice Stevens observed in a 
strongly worded dissent, the Court's previous cases belie that 
assertion. See Wards Cove, 109 S. Cl at 2132 (Stevens. J., 
dissenting). Read in this context, the majority's later conces- 
sion that. "We acknowledge that some of our earlier decisions 
can be read as suggesting otherwise," Wards Cove, 109 S. Cu 
at 2126, is cieariy an understatement 

29. Id. at 2125-26. In arriving at this definition, the Court 
adopted Ju rtice O'Connor's analysis in Watson v. Fort Worth 
Bank & Trust, 487 U.S. 977 (1988), a decision in which the 
Court evenly split over the evidentiary rules applicable to 
disparate impact cases challenging subjective hiring practices. 

30. Allen v. Seidman, 881 F.2d 375, 377 (7th Cir. 1989). 

31. See Wards Cove. 109 S. Ct at 2124-25. The level of 
precision and impact that employees must establish is unclear. 

32. Griggs, for example, permitted employees to challenge 
both the standardized tests and the high school diploma 
requirement without mentioning any data measuring the 
amount of disparate impact attributable to each practice. 

33. See UR. Rep. No. 238, 92d Cong., 1st Sess. 8 (1970); 
see also Uniform Guidelines on Employee Selection Proce- 
dures, 29 CP.R. §§ 16-17 (referring to TiUe VH as targeting 
"any measure, combination of measures," etc., which operate 
to produce discrimination). 

34. See Ward's Cove, 109 S. Ct at 2133 n.20 (Stevens. J., 
dissenting). 

35. See Testimomy of William T. Coleman. /owr Hearings, 
supra note 3, at ^68-502 Oisting decisions placing tlie burden 
of proof on employers asserting the business necessity 
d-iense, and decisions requiring a high degree of job- 
relatedness). 

36. Hill V. Seaboard Cast Line Railroad Co., 885 F.2d 804, 
812 n.l2 (11th Cir. 1989). 

37. Mien v. Seidman, 881 E2d 375, 377 (7th Cir. 1989). 

38. See, e.g., Allen v. Seidman, 381 E2d 375 (7th Cir. 1989); 
Evans v. City ofEvanston, 881 E2d 382 (7th Cir. 1989); 
Bernard v. Gulf Oil Corp., 890 R2d 735 (5th Cir. 1989). 

39. Wards Cove also marnwed Albemarle's least restrictive 
alternative analyas by permitting courts to consider matters 
such as cost in evaluating employment alternatives with a less 
restrictive impact on women and minorities. See Wards Cove, 
109 S. Ct at 2127. Employees who fail to disprove business 
necessity will now have a more difficult time succeeding 
proving the existence of a less restrictive alternative. 

40. Title VU, by contrast, only provides for injunctive and 
declaratory relief, reinstatement up to two years of backpay, 
and attorneys fees. Other di£fej:ences between the two staUites 
include the applicable statutes of limitations, which tend to be 
longer for section 1981 claims, and the availability of jury 
(rials for section 1981 claims but not for Title vn claims. 



41. ARJfoximately 3.7 million employees work in firms 
with fewer than fifteen employees. See House Rtpwt, supra 
note 19, at 18. For these persons, section 1981 provides the 
only legal protection from racial discrimination in the 
wwkplace. 

42. See Runyon v. McCrary, All U.S. 160 (1976). Court 
did, however, in an unusual move, invite the parties arguing 
Patterson to submit briefs on the question of whether Runyon 
should be overruled The invitation sparked outrage among 
civil rights advocates, who charged that the Court over- 
stepped the bounds of judicial deconim by inviting arguments 
to overturn an established decision when the parties them- 
selves had not raised the issue. These groups maintained that 
the invitation alone demonstrated the Court's hostility to civil 
rights. 

43. See Statement of Julius LeVonne Chambers, Join/ 
Hearings, supra note 3, at 160. 

44. See Spitz, Gray & Holtzman, The Supreme Court and 
Employment Discrimination: A Summary and Analysis of the 
Impact of the Decisions of the 1988-1989 Termfrom the 
Plaintiff's Perspective 7-8 [hereinafter cited as "Spitz. Gray 
& Holtzman"]. Patterson left section 1981's appUcabUity to 
discriminatory denia s of promotion somewhat unclear. 
According to the majority. "Only where the iMX)motion rises 
to die level of an opportunity for a new and distinct relation 
between the employee and the employer is such a claim 
actionable under section 1981." Patterson, 109 S. Ct at 2377. 
However, as Justice Brennan observed, "It is . . . difficult to 
sec how a 'promotion'— which v/ould seem to imply 
different duties and employment terms — could be achieved 
without a new contract . . . ." Patterson, 109 S. Ct at 2395 
(Brennan, J., dissenting). 

45. The Court's suggested solution to this dilemma — to 
have civil rights plaintiffs join all potential challengers in the 
original lawsuit under Rule 19 of the Federal Rules of Civil 
Procedure — raises several insum^ountable problems. First 
Rule 19 only autirorizes joinder of nonparties where proceed- 
ing without joinder would prejudice the nonparties' interests. 
Although before Wilks, nonparty employees with a stake in 
the litigatiosi would be prejudiced by nonjoinder, after Wilks 
these employees can still challenge the relief awarded despite 
their non-participation. Second, even if plaintiffs can success- 
ftiUy invoke Rule 19 to identify and join all potentiaUy 
affected persons, a court could still dismiss the suit entirely if 
it could not obtain jurisdiction over all affiected persons. 
Finally, the joinder of all known affiected persons under Rule 
19 would stiU not prevent later challenge of a consent decree 
by any person not joined in the original proceeding. 

46. See People for the American Way Action Fund, The 
Overall Impact qfthe Supeme Court's 1989 Decisions on 
me VII of the 1964 Civil Rights Act 51 (1990) [hereinafter 
cited as "PFAW Report"]. 

47. See Spitz, Gray &, Holtzman, supra note 44, at 10-11. 
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48. InLorance, a group of demoted female employees 
alleged that A.T.&T. had intentionally discriminated against 
them by switching bom plant-wide seniority to job-^ific 
senic^ty at a time when more women were being promoted 
to upper level positions. The Court dismissed the case 
because the challengers waited until they were demoted to 
file suit, instead of suing soon after the policy itself changed. 

49. See, e.g., Davis v. Boeing Helicopter Co., No. 88-0281 
(E.D. Pa. OcL 24, 2989) (LEXIS, Genfed Ubrary, Dist fde) 
(system of pronwting employees based on a seniority listing); 
see also PFAW Report, supra note 46, at 12; Spitz, Gray & 
Hdtzman, supra note 44, at 22-23. 

50. See, e.g.. Bibbs v. Block, 778 F.2d 13 If) (8th Cir. 1985); 
King V. Trans World Airlines, Inc., 738 F.2d 255 (8th Cir. 
1984); Ostroffv. Empbyment Exchange, Inc., 683 F.2d 302 
(9Jh Cir. 1982). 

51. The role discrimination victims play as the primary 
enforcers of the civil rights laws has been particularly 
important in the Reagan and Bush Administrations, as the 
goveininent pursues fewer and fewer lawsuits challenging 
discrimination against persons other than while males. The 
EEOC's efforts to achieve equal opportunity through 
litigation declined dramatically during the Reagan Adminis- 
tration, see One Nation, Indivisible, supra note 27, at 202, 
and the Bush Administration has given no indication that this 
trend is likely to be reversed. 

52. These other decisions include: Crawford Fitting Co. v. 
J T. Gibbons, Inc., 482 U.S. 437 (1987) (refusing to award 
plaintiffs the cosLs of expert witness fees as part of recover- 
able costs and attorneys fees); Evans v. JeffD,, 475 U.S. 717 
(1986) (upholding potentially coercive settlement agreements 
waiving plaintiffs' attonjcys fees); Marek v. Chesny, 473 U.S. 
1 (1985) (preventing civil rights plaintiffs who reject an offer 
more favorable than the relief obtained at trial from recover- 
ing fees for services perfoimed after rejecting the offer). 

53. See R. Tferry, "Eliminating the Haintiff 's Attorney in 
Equal Employment Litigation," 5 The Labor Lawyer 63 
(1989). ^ 

54. See Robinson v. Alabama State Dept. ofEduc., No. 86- 
T-569-N (M.D. Ala. Nov. 27, 1989), at 17, 18, 20-21. 

55. The measure passed in the Senate 65-34 on July 1 8, 
1990, and in the House 272-154 on August 3, 1990. 

56. The fmal vote in the Senate was 66-34. 

57. The Act lists the types of demonstrable evidence which 
a court may neceive and weigh appropriately, including 
statistical reports, validation studies, expert testimony, 
perfwmance evaluations, written recoids or notes related to 
the practice or decision, testimony of individuals with 
knowledge of the practice or decision involved, other 
evidence relevant to the employment decision, prior success- 
ful experience and other evidence permiued by the Federal 
Rules of Evidence. 



58. The Act also clarifies disparate impact's less restrictive 
altenutive analysis by providing that an employee may still 
prevail once the employer has proven business necessity by 
demonstrating that a different practice or group of practices 
with less disparate impact would "serve the respondent as 
well." This fonnulation would make cost one factor, biit not 
necessarily di^itive, in detemiining whether the alternative 
is "comparable," and would supplant Justice While's 
suggestion that even a maiginal increase in cost may render a 
much less discriminatory alternative unacceptable. See Wards 
Cove, 109 S. a at 2127. 

59. Otherwise lawful court-ordered remedies, affumative 
action plans and conciliation agreements are not affected by 
this provision. 

60. The bill states that "the right to 'make and enfoice' 
contracts" under section 1981 includes "the making, perfor- 
mance, modification, and t/jrmination of contracts, and the 
enjoyment of aU benefits, privileges, tenns, and conditions of 
the contractual relationship." 

61. See Newkiric, Vaigyas & Greenberger, Title VII's Failed 
Promise: The Impact cfthe Lmk of a Damages Remedy 
(February 1990) (Report by the National Women's Law 
Center) [hereinafter cited as "NWLC Report"]. For example, 
Carol Zabkowicz received no compensation under Tide Vn 
for medical expenses resulting from a campaign of severe 
sexual harassment in the workplace. See id. at 1 L 

62. The bill also authorizes compensatory but not punitive 
damages for intentional discrimination by federal, slate and 
local agencies. 

63. This rule, known as the collateral attack doctrine, was 
foUowed by a majority of jurisdictions before Wilks. See 
House Report, supra note 19, at 3 1 & n.20. 

64. hi addition, this provision lengthens the period during 
which injured parties may file suit with the Equal Employ- 
ment Opportunity Commission from 180 days to two years. 

65. Provisions to restore the availability of attorneys fees to 
prevaUing plaintiffs include: defming recoverable fees to 
include expert witness fees and other Utigation expense; 
forbidding a court firor.i entering a consent oixter, stipulation 
of dismissal, or judgment which waives the plaintiff's 
attoraeys fees unless the parties or their counsel attest tliat the 
waiver of fees was not compeUed as a condition of the 
settlement agreement; permitting prevailing plaintiffs to 
recover the cost of defending their court-won remedies 
against later challenge by persons not party to the original 
lawsuit; and pennitting recovery of attorneys fees for services 
perf^omied after rejecting a settlment offer more favorable to 
the relief granted at trial. 

66. 5e<? Sector, Won't Seek Rights Ruling Reversal, 
Thornburgh Says, L.A. Times, Jun. 28, 1989. 

67. See, e.g., Allen v. Seidman, 881 F.2d 375 (7th Cir. 1989) 
(Posner,J.). ' 
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68. See S. Rep. No. 315, l0lstCong.,2dSess. 17 &n.7 
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restitutionary, see Mitchell v. Consol. Freightways Corp. of 
Del., 1990 U.S. DisL (LEXIS 13515 Genfed Ubrary, Dist 
file) (M.D. Fla. 1990) (compensatory damages not restitution- 
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(on other grounds), cert, denied, 454 U.S. 1064 (1981). 
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"implemented and within the scope of a fully jpproved 
litig^ or consent order." The change responded to the 
Administration's concern that a practice mig2»t "implement" 
but still be outside the scope of a decree. Language was also 
added to require that non-party challengers have actual notice 
and the q)portunity to present objections to be heard before 
they can be precluded from later challenging an order or 
consent decree under the provision. Sponsaji aJso fxJded an 
additional subsection expressly providing that nothing in the 
section permits the denial of due process, reflecting the 
drafters' intent that the section not deny persoi ilh 
greivances a fair opportunity to air their cor,iplaints. 

119. See PFAW Report, supra note 46, at 48-49. 

120. See Statement of Law Professors Concerning the 
Constitutionality of Procedure Section 6 of the Civil Rights 
Aa of 1990; Brief for the United States at 13-14, Martin v. 
Wilks, 109 S.a 2180 (1989) (Nos. 87-1614-1639, and 87- 
1668) (noting that a non party can be bound by litigation 
where there are significant assurances that his interests are 
adequately rqnesented by a certified class, where he has 
sufficient control over a party to the litigation, or where there 
is a special remedial scheme that expressly forecloses 
successive litigation by nonparticipants). 

121. The Administration's "actual notice" requirement 
includes: notice that the judgment or order is likely to have an 
adverse effect on the leg^ rights of the potential cliallengers; 
notice of the relief at issue; wd notice of a reasonable 
opportunity to challenge the relief by a ^ified date, after 
which persons will likely be barred from challenging the 
relief. 

122. See PFAW Report, supra note 46, at 47. 

123. The alternative bill also declined to extend the filing 
period for Title VII claims to be more consistent with time 
limits for filing other discrimination lawsuits. As a result, the 
Administration bill would have left in place the current 
anomaly in Title VII which allows employees to recover 
backpay for up to two years before filing a discrimination 
claim, but allows employees only 180 days to file the claim, 
or 300 days if the employee resides in a state or city with its 
own Fair Employment Practices law. Courts have issued 
contradictory ruUngs on the circumstances in which a plaintiff 
can get baclqxiy for discrimination occurring more than 180 
days (in some areas more than 300) before the filing of a 
charge. 

124. The only remaining difference between the Administra- 
tion and the Civil Rights Aa responses to Price Waterhouse 
is that the Administration proposal specifically exempted 
damages as a remedy where the employer proves that it 
would have made the same decision even without the 
discriminatory factor. Damages in such siUiations would also 
be unavailable under the Civil Rights Act as passed in 
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October, although Congress did not expressly include such 
language. 

125. The Reagan Denrlnient of Justice conceded that courts 
may properly award is and injunctive relief where inten- 
tional discrimination was a motivating factor in an adverse 
employment da ision, ew.. ?f the employer would have 
arrived at the same decisis? /way. See Brief of the U.S., 
Hopldns V. Price Waterh7't ^ Hj. 87-1167, pp. 7, 23; see also 
Bibbs V. Block, 778 F.2d li 18 (8th Cir. 1985); Nanty v. The 
Barrows Co., 660 F.2d 1327 (9th Cir. 1981). 

126. The Administration bill provided 1p^ of a guarantee that 
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ensure that costs and fees be treated separately. The Adminis- 
tradon bill also omitted language granting courts discretion to 
determine who should pay the attorneys fees in an unsiKx^ss- 
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the unsuccessful challenger of the remedy. 

127. See House Report, supra note 19, at 50-51 (listing 
previous examples where the Court has adopted overly 
narrow constructions of civil rights statutes, and recognbdng 
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civil rights protections). 

128. The section was modified to provide that the provisions 
applied retroactively to the date of the Supreme Court 
decisions addressed will not affect the final judgments 
entered before enactment unless a court determines under 
Federal Rule of Civil Procedure 60(b) that justice requires 
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129. See Pension Guaranty Benefit Corp. v. R. A. Gray & 
Co.. 467 U.S. 717 (1984); Counsel v. Dow, 849 F2d 731 (2nd 
Cir. 1988). 

130. A Common Destiny: Blacks and American Society 319 
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Chapter VI 

1 . OCR also has jurisdiction over Title VI of the Civil 
Rights Act of 1964 which prohibits discrimination on the 
basis of race and national mgirj, Section 504 of the Rehabili- 
tation Act which prohibits discrimination on the basis of 
handic£^ and the Age Discrimination Act as well as other 
civil rights in education laws. The general problems raised 
regarding OCR's enforcement of Title DC apply to its 
enforcement activities regarding these other laws as well, 
although the details vary by subject area* 

2. In fact, OCR's only attention to the area of gender-bias 
in testing has been in a confusing series of decisions regard- 
ing separate norming by gender of the Armed Services 
Vocational Aptitude Battery (ASVAB), a test which is widely 
used at the high school level in connection with vocational 
educational programs. The ASVAB, which results in 
substantially different scores for males and females, has never 
been conclusively validated for non-military uses and 
available evidence strongly suggests that it is not valid for a 
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number of the uses to which it is routinely put Nonetheless, 
in a series of compliance reviews, OCR determined that 
efforts by schools to address the flaws in the test, at least in 
part, by providing separate scores for males and females so 
that they could compare the results among their gender group, 
constituted a violation of Tide DC. OCR nowhere addressed 
the very serious underlying problems with the test Fbllow- 
ing these OMnphance reviews, and apparently following 
consultation with the Department of Defense which publishes 
and distributes the AS VAB, OCR reversed its decision 
through the promulgation of a policy memorandum. Again, it 
failed to address at all the question of the test's apparent lack 
of validity. 

3. According to OCR s FY 1989 Annual Report, at 9, its 
appropriations from FY 1985 through FY 1990 have been as 
follows: 



FY 1985 
FY 1986 
FY 1987 
FY 1988 
FY 1989 



45,000,000 
44,580,000 
43,000,000 
40,530,000 
41.635.000 



FY 1990 45,178,000 

4. Budget figure as of January 1 5, 199 1, made available by 
OCR staff. 

5. Number given by OCR staff, January 22, 1991. 

6. Acconiing to OCR's Annual Report for FY 1989 it 
opened 288 compliance reviews in FY 1985, 197 compliance 
reviews in FY 1986, 240 compliance reviews in FY 1987, 
247 compliance reviews in FY 1988 and 138 compUa-ice 
reviews in FY 1989. Id. at 26. 

7. Based on the 1989 annual report, staff levels have 
declined steadily since 1985. Actual staff numbers for those 
years are: 913 in FY 1985, 843 in FY 1986, 807 in FY 1987, 
808 in FY 1988, and 789 in FY 789. Id. at 9. 

8. Figure provided by OCR staff, January 22, 1 991 . 

9. Following is tlie full text of the President's statement in 
this regard: 

"In signing this legislation, however, I must take note of 
two provisions that raise constitutional concerns. First, the 
Act requires that each state receiving funds must set aside a 
certain percentage for "Sex Equity Programs" that can be 
used, among other purposes, for educational activities for 
girls and women aged 14 through 35. Such activities would, 
on their face, discriminate on the basis of gender. Since the ' 
funding for "Sex Equity Programs" also can be used for 
other, nondiscriminatory programs, tliese nondiscriminatr^ 
programs will be preferred in administering the legislation. 
The discriminatory programs will be implemented only if 
there is a sufficiently strong justification to withstand judicial 
scmtiny." 



1 0. Title DC does not apply in this case because it exempts 
military institutions generaUy, 20 U.S.C. § 1681 (aX4), and 
because it does not apply to the admissions practices of 
public institutions of education which have been historically 
single sex. 20 U.S.C. §1681(a)(5). Both characteristics apply 
toVMI. 
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Chapter XV 

1 . In this paper, the term affirmative action means **race- 
based measures," or ''racial classifications,** that are designed 
to confer benefits on racial minorities. See Kennedy, Persua- 
sion and Distrust: A Comment on Affirmative Alternative 
Action, 99 Harv. L. Rev. 1327, 1327 n.l (1986) C^affirmaUve 
action refers to policies that provide preferences based 
explicitly on membership in a designated group*^ 

2. See W. Wilson, The Truly Disadvantaged: The Inner 
City, the Underclass and Public Policy (1989); Committee on 
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29. That dissent was joined by Chief Justice Rehnquist and 
Justices Scalia and Kennedy. Justice Kennedy wrote his own 
dissent as well, which Justice Scalia also joined. 

30. Fried, 104 Harv. L. Rev. at 115 (1990). 

31. The lower court had read Justice Powell's opinion in 
}^^gant to impose such a limitation. 

32. See Sullivan, 64 Tulane L. Rev. at 1613. 

33. In Wygant, the plurality suggested that state and local 
governments could enact racial classifications when they had 
"sufficient evidence to justify the conclusion that there has 
been prior discrimination," 476 U.S. at 277 (plurality 
opinion), while Justice O'Connor said a public actor need 
only have a "finn basis for believing that remedial action was 
required." Id. at 286 (O'Connor, J., concurring). 

34. As a preliminary matter, Croson leaves it somewhat 
unclear when a state or local government must have deter- 



mined that it bad satisfied the prima facie test Justice 
O'Connor does say that "states and their subdivisions . . . 
must identify [past] discrinunation with some specificity 
before they may use race-conscious relief" 109 S. Cl at 727 
(emphasis added). Nevertheless, it docs not appear that the 
Court intends that a city that, for example, in 1985 had before 
it all of the evidence necessary to make the fmdings but did 
not do so because it cOTcluded that such a predicate was not 
then required, should have to go through the entire legislative 
process again. Rather, the purpose behind the specificity 
requirement appears merely to be to ensure that there is an 
adequate basis that existed at the time of the enactment, even 
if no fomial findings were made. 

35. See Cone Corp. v. Hillsborough County, ' 08 F.2d at 
914-159 n.7. 

36. The Court tersely noted that "it may well be that 
Richmond has never had an Aleut or Eskimo citizen." 109 S 
Ct.at728. 

37. See also Coral Construction v. King County, 729 p. 
Supp. at 737 (county conducted hearing where "several dozen 
people gave written or oral descriptions of . . . discrimina- 
tion"). 

38. The extent to which a municipality' could look back in 
time in assessing the effects of discrimination today was one 
of many issues that separated Judges Starr and Mikva in 
Hammon v. Barry, 826 F2d 73 (D.C. Cir. 1987). Judge Starr 
focused on cunent statistical evidence, id. at 77, while Judge 
Mikva analyzed the data in light of discriminatory practices 
long ago. W. at 92-93. 

39. See Fried, Affirmative Action After City of Richmond v. 
J A. Croson Co.: A Response to the Scholars' Statement, 99 
Yale L. J. 155, 158 n.26 (1989); cf Cunico v. Pueblo District, 
No. 88-2727 (lOth Cir., Oct 19, 1990) (citing Wards Cove in 
context of rebuking school district's attempt to use statistics 
to justify race-conscious employment decisions). But see 
Karst, Private Discrimination and Public Responsibility: 
Patterson in Context, 1989 Sup. Ct. L. Rev. 1, 43 n.l47 
(arguing that Supreme Court is unlikely lo incorporate Wards 
Cove into statistical inquiries in affirmative action cases). 

40. Croson, 109 S. Cl at 719 (" '[Richmond] is not just like 
the federal government with regard to the fmdings it must 
make to justify race-conscious remedial action.'") (quoting 
Associated General Contractors v. City and County of San 
Francisco, 813 F2d 922, 929 (9th Cir. 1987)). 

41. Shurberg Broadcasting, Inc. v. FCC, 876 F2d 902, 914 
(D.C. Cir. 1989) (opinion of Judge Silberman) (emphasis in 
original). 

42. See Fullilove, 448 U.S. at 473 (opinion of Burger, C J.) 
(race-neutral procurement practices were resulting in the 
"perpetuation of the effects of priw discrimination which had 
impaired or foreclosed access by minority business to public 
contracting opportuniUcs"); Id. at 520 (Marshall, J., concur- 
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ring) C*present effects of past racial discriiftination" continued 
to impair access of minority businesses to public contracting 
opportunities); see also id. at 505-06 (Powell, J., concurring). 

43. L. Tribe, American Constitutional Law 345 (2d. ed. 
1988). See also Days, Fullilove, 96 Yale LJ. 453, 465 (1987). 

44. Croson, 109 S. Cl at 727 (emphasis added). 

45. Metro, 110 S. CL at 3008 n. 12. 

46. In CrosoHy Justice O'Connor intimated that Congress 
could authorize, and even require, stales and municipalities to 
institute remedial racial classifications that they could not 
enact on their own account Croson, 109 S. Cl at 721 (citing 
Bohrer, Bakke, Weber and Ftdlilove: Benign Discrimination 
and Congressional Power to Enforce the Fourteenth Amend- 
ment, 56 Ind. L J. 473, 512-513 (1981)). This is particularly 
important because there are a number of federal programs in 
which grants to local governments are conditioned on the 
establishment of racial preferences at the local level. In fact, 
the legislation at issue in Fullilove — the Public Works 
Employment Act of 1977 — was an example of such a 
program. However, the plaintiff in Fullilove did not challenge 
the authc rity of states and localities to implement the federal 
set-aside requirement Rather, the challenge was to Congress' 
power to adopt the program in the first instance. 

Subsequent to Croson, several lower courts have held 
that states do have to make their own independent findings of 
localized discrimination when they merely implement federal 
legislation — the Surface Transportation and Uniform 
Relocation Assistance Act of 1987 — that requires states to 
give at least 10% of federal highway grants to "disadvantaged 
business enterprises." (MBE*s are presumptively regarded as 
"disadvantaged" under the Act.) Instead, states could rely on 
the congressional findings of discrimination underlying that 
legislation, even if those findings were of the type — the 
effects of societal discrimination — on which states them- 
selves cannot justify their own affirmative action plans. See, 
e.g., Milwaukee County Road Pavers Ass' n. v. Fiedler, No. 
90-1747 (7th Cir. Jan. 15, 1991); Tennessee Asphalt Co. v. 
Farris, No. 85-1176 (M.D. Tenn. June 14, 1990); Ellis v. 
Skinner, No. 87-0616 (D. Utah Oct 15, 1990); Harrison and 
Burrowes Bridge Constructors v. Cuomo, 743 F. Supp. at 
1003-04. In all of these cases, the courts have held that those 
findings satisfied the Fullilove evidentiary standards, 
particularly given the "extensive testimony and evidence" of 
discriminatiot) in the national construction industry that was 
considered before the law was passed. See Senate Report No. 
1004, 100th Cong., 1st Sess. (1987), reprinted in U.S. Code 
Cong, and Admin. News Vol. 2, at 76. The Bush Administra- 
tion — unlike its predecessor— has interpreted the Act as 
consistent with the Fullilove standards. 

47. Sullivan, Sins of Discrimination: Last Term's Affirmative 
Action Cases, 100 Harv. L. Rev. 78, 80 (1986). 

48. Indeed, for Justice Stevens, there was no "ai]guable basis 
for suggesting that the race of a subcontractor or general 



contractor should have any relevance to his or her access to 
the mariceL" 109 S. Cl at 731 (Stevens, J., concurring). 

49. Sable Communications of California v. FCC, 109 S. Cl 
2829, 2837 (1989). 

50. See Metro, 1 10 S. CL at 3035-36, (O'Connor, J., 
dissenting); see also id. at 3004 (Kennedy, J., dissenting). 

51. C/T Sov/cU.The Economics and Politics of Race2M 
(1983) ("[t]he most obvious fact about the history of racial 
and ethic preferences is how different they have been — and 
still are..."). 

52. See, generally, Williams, Metro Broadcasting Inc. v. 
FCC, Regrouping in Singular Times, 104 Harv. L. Rev. 525, 
537-38(1990). 

53. See Croson, 109 S. Cl at 723. This was seemingly 
inconsistent with Justice O'Connor's Wygant concurrence, 
where she had apparently accepted the "diversity" rationale 
for affirmative action in higher education, and had even 
acknowledged *Jiat it might be acceptable in other contexts as 
well. 476 U.S. at 286 (O'Connor, J., concurring). 

54. According to the Administration, the equation changes 
when race is the sole factor in the scholarship decision. 

55. Metro, 110 S. Cl at 3011. See also FCC v. League of 
Women Voters of California, 468 U.S. at 377; RedUon 
Broadcasting Co. v. FCC, at 390. 

56. See K, Karst, Belonging to America: Equal Citizenship 
and the Constitution 158-72 (1989) (remedial affmnative 
action programs "promote the integration of American 
society, the inclusion of subordinated groups"); Farber, 
Richmond and Republicanism, 41 Fla L. Rev. 621, 634-36 
(1989) ("majority community can persuade minoritie hat 
they are welcome in society only by going out of its w^y to 
include them in key institutions [which would] help minority 
group members attain positions of economic security" and 
promote a feeling of belonging to the larger community). 

57. See United States v. Paradise, 480 U.S. at 171 (plurality 
opinion); Sheet Metal Workers v. EEOC, 478 U.S. 421, 481 
(1986) (plurality opinion); id. at 486 (Powell, J., concurring 
in part and concurring in judgment); Fullilove v. Klutznick, 
448 U.S. at 510-11 (PoweU, J., concurring). 

58. Cf Fullilove, 448 U.S. at 510 (PoweU, J., concurring). 

59. Wygant, 476 U.S. at 280 n.6 (plurality opinion). 

60. See Days, Fullilove, 96 Yale L J. at 459. 

61. See Farber, 41 Fla. L. Rev. at 632 (noting Court's 
"emphasis" in Croson on the "process values" of affirmative 
action); id at 637 ("opinion explicitly reveals a deliberative 
conception of demoaacy"). 

62. For Justice Kennedy, however, racial classifications are 
"a last resort,'' id. at 734 (Kennedy, J., concurring) (emphasis 
added), which implies that, in his view, a government unit 
should exhaust, not just consider, race-neutral alternatives 
before going to a race-conscious program. 
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63. See Coral Contruction Co. v. King County. 729 F.Supp. 
al 739 CCrosm docs not compel the county to consider every 
imaginable -neutral alternative, nor try alternatives that 
would plaiij;y Jyjj in<*fiective*'). 

64. See Shurberg, 876 E2d at 916-17 n.l9 C*[W]lien the 
government grants preferences to individuals on the basis of 
'minority statu:^/ determinations of that statas . . . must 
depend on some notion of individual disadvantage, if not 
discrimination."); Winter Park v. FCC, 873 F.2d. 347, 367-68 
p.C Cir. 1989) (Williams, J. diss^.nting) (interpreting 
Croson to mean that racial classifications must contain 
waivers that ensure benefits are awarded ''only to victims of 
prior discrimination*'); see also Main Line Paving Co. v. 
Philadelphia Bd. ofEduc. 725 F. Supp. at 1362. Compare 
Shurberg, 876 at 947 (Wald, CJ. dissenting) (FCC prefer- 
ences should not be ''rendered invalid by the fact that 
participating minority broadcasters are not required to prove 
that they are individual victims of discrimination"); Associ- 
ated General Contractors v. City and County of San Fran- 
cisco, 748 F. Supp. at 1455 n. 28 (absence of waiver provi- 
sion designed to ensure beneficiary of MBE ordinance had 
suffered from effects of discrimination not "fatal," but would 
"further strengthen" ordinance with respect to "narrowly 
tailored" analysis. 

65. The only waiver issue in the case involved the FCC's 
efforts to feret out "sham" minority broadcasters. See 110 S. 
CLal3025 n.48. 

66. Johnson v. Transportation Agency, 480 U.S. at 638. 

67. See, e.g.. Sheet Metal Workers, 478 U.S. at 481 (Powell, 
J., concurring). 

68. \^gant, 476 U.S. at 282-83 (plurality opinion); see also, 
id. at 294 (J. White, concurring) (plan unconstitutional 
because it "impose[d] the entire burden of achieving racial 
equality on particular individuals'*)* 

69. See Sheet Metal Workers, 478 U.S. at 481 (plurality 
opinion) (hiring goals); Paradise, 480 U.S. at 182 (plurality 
opinion) (promotion goals). 

70. See also Wygant, 476 U.S. ai i9 ("distinction" between 
layoffs and hiring goals "is artificial") (Stevens, J., dissent- 
ing). In fact, the lower court in Croson ruled that the Rich- 
mond MBE plan "unnecessarily trammeled the rigJiis" of 
white contracUH's — even though it did not direc;ly cause 
layoffs — because "the competitive disadvantage^ k imposed 
was too onerous. See J A. Croson Co. v. City of Richrnond, 
822 F2d 1355, 1361 (4th Cir. mi)\ see also Associated 
General Contractors, 813 E2d at 936 (MBE plan unreason- 
ably burdensome because it "may well [have] destroyed" 
white contracting frnns). 

71. Johnson, 480 U.S. at 636, 641. See also id. at 655 
(O'Connor, J., concurring in the judgment) (plan flexible 
because it promoted women on basis of modest short-term 
goals). 



72. Id. at 728 (quoting Sheet Metal Workers, 478 U.S. at 494 
(O'Connw, J., concurring in part and dissenting in part)). 

73. See Mann v. City of Albany, 883 F.2d 999, 1006 (11th 
Cir. 1989) (observing that Croson raises question whether 
strict scrutiny applies to court^ered afifirmative action 
plans). 

74. This question of standard of review had not arisen in the 
school busing cases that pre-dated Bakke and the Court's 
initial consideration of affirmative action. As a theoretical 
matter, however, it should have come up: The Court was 
reviewing the constitutionality of judicially-mandated orders 
that school districts take the race of students into account in 
complying with desegregation decrees. 

75. See Paradise, 480 U.S. at 167 (plurality opinion) 
(district court had "compelling interest ... in remedying . . . 
pervasive, systematic and obstinate discriminatory con- 
duct . . . ."); id. at 186 (Powell, J., concunring); id at 196 
(O'Connor, J., dissenting); Sheet Metal Workers, 478 U.S. al 
480-81 (plurality opinion) (district court had detailed 
evidence of union's discriminatory conduct); id. at 485 
(Powell, J., concunring) CTuidings by the District Court and 
Court of Appeals that [union] had engaged in egregious 
violations of Title Vn establishes without a doubt, a conipel- 
ling government interest sufficient to justify the imposition" 
of afltrmative action). 

76. See Paradise 480 U.S. at 177 ("we conclude that . . . 
when the district court judge entered his [race-conscious] 
order, it is doubtful, given the . . . history [of the] litigation, 
[he] had available to [him] any other effective remedy.") 
(plurality q>inion); id. at 188 r[g]iven the fmdings of 
persistent discrimination, the Dq)artment's longstandhig 
resistance to necessary remedies, and the exigent circum- 
stances presented to the District Co jrt," the choice of a race^ 
conscious remedy was constitutional) (Powell, J., concur- 
ring). 

Incidentally, the majority felt that this was also true in 
Sheet Metal Workers. See 478 U.S. at 486 (Powell, J., 
concurring) C'an alternative remedy such as a simple 
injunction would not have been effective"); see also id. at 481 
(plurality (q^inion). 

77. See also Sheet Metal Workers, 478 U.S. at 486 (Ptowell, 
J., concurring) (district court was in '1x^ position to judge 
whether an alternative remedy . . . would have been effec- 
Uve"). 

78. The Second Circuit cited the Paradise plurality exten- 
sively on this point, and thus gave great deference to a district 
judge's orders imposing sweeping race^onscious relief in a 
politically charged case involving a municipality's alleged 
discrimination. United States v. Yonkers, 837 F.2d 1181, 
1235-36 (2d Cir. 1987), cert, denied, 108 S. CL 2821 (1988). 

79. Public employers must, of course, abide by both 
coastitutional and statutory restrictions. 
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80. See. e.g., Sheet Metal Workers, 478 U.S. at 477-79, 481 
(applying nearly identical considerations to detennine 
whether plan was reasonable under Title VU and narrowly 
tailOTed under the Constitution); see also Ledoux v. District of 
Columbia, 820F.2d 1293, 1301 (D.C. Cir. 1987); Rutherglen 
and Ortiz, ^rmative Action Under the Constitution and 
Title VII: From Confusion to Convergence, 35 U.C.L.A. L. 
Rev. 467, 503-04 (1988). 

81. Johnson, 480 U.S. at 628 (quoting Steelworkers v 
Weber, 443 U.S. 193, 197 (1979)). 

82. Indeed, in Weber and Johnson, there was no evidence 
that the employer enacting the plan had itself discriminated. 

83. See Finding a 'Manifest Imbalance': The Case for a 
Un^d Statistical Test for Voluntary Affirmative Actbn, 87 
Mich. L. Rev. 1986, 1990 (1989). 

84. The Court in Weber took judicial notice of a history of 
racial discrimination in craft unions. 443 U.S. at 198 n.l. 

85. See 480 U.S. at 666 n.4 (Scalia, J., dissenting). 

86. At least one commentator has aigued that this objective, 
rather than remedying discrimination, ii at the com of most 
private employers' affirmative action plans. See Note, 
Rethinking Weber: The Business Response to Affirmative 
Action, 102 Hanr. L. Rev. 658 (1989). 

87. Johnson, 480 U.S. at 650-51 (citing Wygant, 476 U.S. at 
292 (O'Connor, J., concurring)). In Johnson, Justice 
O'Cbnnor an)licd the prima facie lest and found that 
affirmative action was justified: "When com.pared to the 
percentage of women in the qualified woric force, the 
statistical disparity would have been sufficient for a prima 
fecie case brought by unsuccessful women job applicants." 
480 U.S. at 656 (O'Connor, J., concurring). As Justice Scalia 
explained it, the "furo basis" for Justice O'Connor's belief 
that there was prima facie evidence of sex discrimination lay 
in the '"inexorable zero': the complete absence of any 
women in skilled positions." See id. at 666 n.4 (Scalia, J., 
dissenting). 

88. See Fried, 99 Yale L. J. at 161 & n.48. 

89. Justice Souter's views on this question arc probably 
taoKi difficult to predict. 

90. Since Croson, at least two courts have applied the 
"manifest imbalance" test to a Title Vn challenge to a private 
employer's affirmative action plan, and did so as if Croson 
had not called Johnson and Weber into question. See Cunico 
V. Pueblo School District, No. 88-2727 (10th Cir. Oct 19, 
1990); iDovw v. City and County of San Francisco, 890 F.2d 
811 (9th Cir. 1989); see also Fried, 99 Yale L. J. at 161 & 
n.48 (aiguing for preservation of distinction between Title VII 
and constitutional limits on affirmative action). 

91. Patterson, 109 S. Cl at 2375 (racial harassment covered 
by Title Vn, but not by Section 1981); see also Johnson v 
RaUway Express Agency, 421 U.S. 454 (1975), (different 
statutes of limitation). 



92. General Building Contractors Ass' n. v. Pennsylvania, 
458 U.S. 375, 391 (1982). 

93. See Scanlan, Can Affirmative Action Survive the 
Struggle?, Ugal Times, Jan. 21, 1991, at 23 Cno [Court] 
precedent impedes a decision that §1981 bars affirmative 
action in employment (as well as in education and other 
relationships covered by the statute"). 
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1. 42 U.S.C. §§ 1973 et seq. For a fuller description of the 
Act's provisions, see United States Commission on Civil 
Rights, The Voting Rights Act: Unfulfilled Gods, ch. 2, 
Government Printing Ofiice (1981). Section 2 is national in 
so^, but the Section 5 preclearance requirement is limited 
to nine stales and parts of seven others with a history of 
discrimination or which have used English-only elections and 
have a significant number of non-English-qieaking citizens. 
For an analysis of how the courts have s^lied these sections, 
see Laughlin McDonald, The Quiet Revolution in Minority 
Voting Rights, 42 Vand. L. Rev. 1249 (1989). 

2. At present, the following states arc covered by the 
Section 5 jKeclearance requirement Alabama, Alaska, 
Arizona, Georgia, Louisiana, Mississippi, South Carolina, 
Texas, and Virginia, and parts of California (four counties), 
Florida (five counties), Michigan (parts of two counties). 
New Hampshire (parts of seven counties). New Ywk 
(Manhattan, Brooklyn, and the Bronx), North Carolina (40 
counties), and South Dakota (two counties). 

3. Parker, "Voting Rights' Enforcement in the Reagan 
Administration," One Nation, Indivisible, 362-85 (1989). 

4. /rf. at 365-73. 

5. /rf. at 374-81. 

6. W. at 381-82. 

7. /rf. at 384-85. 

8. Statement of Assistant Attorney General John R. Dunne 
before the House Judiciary Subcommittee on Civil and 
Constitutional Rights Concerning the Civil Rights Division 
1991 Authorization Request (May 10, 1990); Address to the 
Reapportionment Task Force of the NaUonal Conference of 
State Ugislatures, 'The Voting Rights Act, Redistricting, and 
the 1990 Census" (June 29, 1990); Address to the CouncU of 
State Governments, Eastern Regional Conference, "Reappor- 
tionment" (July 31, 1990). 

9. LUIAC V. Clements, 914 E2d 620 (5th Cir. 1990) (en 
buic). cert, granted, 59 U.S.L.W. 3501 (Jan. 18, 1991) (Nos. 
90-813 and 90-974). 

10. Dunne became Assistant Attorney General in charge of 
the Civil Rights Division in April, 1990. In the period 
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between Reynolds' departure in December, 1988. and before 
Dunne's arrival, the Division was headed on an interim basis 
by Acting Assistant Attorney General James P. Tiirner, a 
veteran Division administrator. Turner also is respon?ible for 
significant improvements in Voting Rights Act enforcement 
during his 16-month tenure as Acting Assistant Attorney 
General. 

11. Civil No. 1:90-CV-1749-RCF (N.D. Ga. filed Aug 9, 
1990). 

12. Civil No. CV 88-5435 KN (CD. Cal. filed SepL 18, 
1988). 

13. See Frank R. Parker, Black Votes Count: Political 
Empowerment in Mississippi After 1965, at 74 (1990); 
Laughlin McDonald, The Majority Vote Requirement: Its Use 
and Abuse in the South. 1 7 Uiban Lawyer 429 (1985). 

14. Garza v. County of Los Angeles, Civil No. 88-5143 
(CD. Cal. June 4, 1990). 

15. Garza v. County of Los Angeles. 918 F.2d 763 (9th Cir. 
Nov. 2. 1990). stay denied. 59 U.S.L.W. 3420 (Dec. 10, 
1990). cert, denied. 59 U.S.L.W. 3461 (Jan. 7, 1991) (No. 90- 
849). 

16. The fu^t district court decision striking down at-large 
judicial elections was the Mississippi case. Martin v. Allain, 
658 F. Supp. 1183 (S.D. Miss. 1987), in which appeals to the 
Fifth Circuit were dismissed by agreement of the parties. 
Subsequently, district courts in Louisiana and Texas also 
found that at-large judicial elections discriminated against 
black and Hispanic voters in judicial districts in which 
majority black and Hispanic single-member districts could be 
created. Nonetheless, those decisions were vacated or 
reversed after the Fifth Circuit ruled that Section 2 did not 
cover at-lai]ge judicial elections in LULAC v. Clements. Clark 
V. Edwards. 725 F Supp. 285 (M.D. La. 1988), vacated, 
LULAC V. Clements. Civil No. 86435-A (M.D. La. Oct 19, 
\990), petition for cert, filed, 59 U.S.L.W. 3433 (Dec. 7, 
1990) (No. 90-898): LULAC v. Texav Civil No. B-89-193 
(S.D. Tex. 1989), rev'd. LULAC v. Clements, 914 F.2d 620 
(5th Cir. 1990) (en banc), cert, granted, 59 U.S.L.W. 3501 
(Jan. 18. 1991) (Nos. 90-813 and 90-974). 

17. LULAC V. Texas, CivU No. B-89-193 (S.D. Tex. 1989). 

18. LULAC V. Clements. 902 F.2d 293 (5th Cir. 1990). 

19. LULAC V. Clements, 914 F.2d 620 (5th Cir. 1990) (en 
banc), cert, granted, 59 U.S.L.W. 3501 (Jan. 18. 1991) (Nos. 
90-813 and 90-974). 

20. Chisom v. Roemer. 917 F.2d 187 (5th Cir. 1990). cert, 
granted. 59U.S.L.W. 3501 (Jan. 18. 1991) (Nos. 90-757 and 
90-1032); Clark v. Roemer, CivU No. 86435-A (M.D. La. 
Oct 19, 1990), petition for cert, filed, 59 U.S.L.W. 3433 
(Dec. 7. 1990) (No, 90-898). 

21. Petition for a writ of certiorari, p. 8, United States v. 
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Roemer, cert, granted, 59 U.S.L.W. 3501 (Jan. 18. 1991) (No. 
90-1032). 

22. Although the Solicitor Generdl is responsible for Justice 
Department Supreme Court briefs. Uie Solicitor General 
generally consults with the Civil Rights Division in civi' 
rights cases and the Solicitor General's briefs generally reflect 
Civil Rights Division enforcement policy. 

23. Coliins V. City of Norfolk, 883 F2d 1232 (4th Cir. 
1989). cert, denied, 59 U.S.L.W. 3325 (Oct 29, 1990) (No. 
89-989). 

24. Solomon v. Liberty County, Florida, 899 F.2d 1012 
(11th Cir. 1990). cert, denied, 59 U.S.L.W. 3460 (Jan. 7, 
1991) (No. 90-102). 

25. Jeffers v. Clinton, 730 F Supp. 196 (E.D. Aric. 1989) 
(three-judge court), (^d mem., 59 U.S.L.W. 3460 (U.S. Jan. 
7. 1991) (No. 89-2008). 

26. 59 U.S.L.W. 3460 (U.S. Jan. 7, 1991) (No. 89-2008). 

27. 875 F2d 1488 (10th Cir. 1989), cert, denied, 59 
U.SI..W. 3325 (Oct 29, 1990) (No. 89-353). 

28. Thornburg v. Gingles, 478 U.S. 30 (1986); Campos v. 
City ofBaytown, 840 F2d 1240 (5th Cir. 1988). cert, denied, 
109 S. CL 3213 (1989); Citizens for a Better Grenta v. City of 
Gretna, 834 F2d496 (5th Cir. 1987), cert, denied, 109 S. Ct. 
3213 (1989). 

29. Brief for the United States as Amicus Curiae, pp. 8, 17. 
Sanchez v. Bond, 59 U.S.L.W. 3325 (Oct 29, 1990) (No. 89- 
353). 

30. 59 U.S.L.W. 3325 (Oct 29, 1990) (No. 89-353). 

31. See One Nation, Indivisible, at 370-7 1 . 

32. Section 5 objection letter from Assistaiit Attorney 
General John R. Dunne to Georgia Attorney General Michael 
Bowere, April 25, 1990; Section 5 objection letter from 
Dunne to Ix)uisiana Assistant Attorney General Cynthia Y. 
Rougeou. September 17, 1990; Section 5 objection letter 
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86435-A (M.D. La. October 22, 1990) (Oiree-judge court), 
injunction pending appeal granted, 59 U.S.L.W. 3361 GJ-S. 
Nov. 2, \m),prob. juris, noted. 59 U.S.L.W. 3501 (Jan. 18, 
1991) (No. 90-952) (same). 

38. Clark v. Roemer. CivU No. 86-435-A (M.D. La. Oct 22. 
1990) (three-judge court), injunction pending appeal granted, 
59 U.S.L.W. 3360 (U.S. Nov. 2, 1990), prob. juris, noted, 59 
U.S. L.W. 3501 (Jan. 18, 1991) (No. 90-952); Hunter v. C/ry 
of Monroe, Civil No. 90-2031 (W.D. La. Nov. 7, 1990) (three- 
judge court), injunction pending appeal denied, 59 U.S.L.W. 
3391 (U5. Nov. 26, 1990); Mexican American Bar Associa- 
tion of Texas v. Texas, CivU No. MO-90-CA-171 (W.D. Tex. 
Dec. 26, 1990) (three-judge court). 

39. Clark v. Roemer, 59 U.S.L.W. 3360 (U.S. Nov. 2, 1990) 
(No. A-327); Hunter v. McKeithen, 59 U.S.L.W. 3391 (U.S. 
Nov.26,1990)(No.A-363). 



Chapter XVIII 

1. Census questionnaires were to be delivered to 106 
million households. Occupants of approximately 88 million 
households were to itceive and to return their forms by mail; 
about 11 million units would have f(Mins hand-delivered for 
return by mail; the U.S. Postal Service would deliver 
unaddresscd forms to the remaining households in remote 
and sparsely p(q}ulated areas, with the forms to be collected 
later by census wcx'kers. The Bureau projected that 70 percent 
of the 100 million ''mail-back** households would return their 
fonns by mail. Subcommittee on Census and Population, 
House Committee on Post Office and Civil Service, "Review- 
ing the Status of Census Operations,** H.R. Doc. No. 10148 
(April 19, 1990) [hereinafter cited as ^'Census Operations 
RpL** 10148] at 9; TUmer, The 1990 Census: Guidepost to 
the 21st Century, The Municipal Yearbook 1990, at 7 1-72 
[hereinafter cited as 'The 1990 Census: Guidepost*']; Robey, 
Two Hundred Years and Counting: The 1990 Census, 44 
Population Bulletin at 11-12 (April 1989) [hereinafter cited as 
*Two Hundred Years and Counting**]. 

2. Census Operations RpL 10148, supra note 1, at 9, 
18-19. 

3. Cfensus Operations RpL 10148, supra note 1, at 7. 

4. U.S. Const art I, § 2, cl. 3; 13 U.S.C.A. § 141 (West 
1990); Citizens* Commission on Civil Rights, One Nation, 
Indivisible: The Civil Rights Challenge for the 1990s (1989), 
Ch. XX at 352 nn.1-2 [hereinafter cited as 'Vne Nation, 
Indivisible'*]. 

5. One Nation, Indivisible, supra note 4, at 352. 

6. See, One Nation, Indivisible, supra note 4, at 353-54 
nn. 14-21 (discussing history and severity of the differential 
undercount). Also among the characteristics of those most 
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likely to be missed and, therefore, undercounted are aliens, 
homeless i lersons, persons who do not read and speak 
English v.ell, persons living in poverty or high-crime areas, 
tr:^'*.slents, and those who ^liare addresses. 

7. The Census Bureau had planned to conduct a post- 
enumeration survey (PES) of 3(X),000 households to deter- 
mine the effectiveness of the 1990 census and the need for 
making statistical adjustments for undercounts and 
overcounts. Although tlte Census Bureau had determined that 
a statistical adjustment was feasible and had infmned the 
Commerce Department in June 1987 that a correction 
program would be carried out, Commerce Department 
officials directed in October 1987 that the ?ES survey be 
reduced to 150,0(X) households and be used solely for 
evaluation and not as a basis for making a correction. See, 
One Nation, Indivisible, supra note 4 at 356 nn.33-39. 

8. For a discussion of the Census Bmeau*s plans, the 
Commerce Depanment*s actions fcHbidding a C(»rection 
[H'Qgram, the legal basis and justifications for a program to 
correct for the expected undercounts, especially the differen- 
tial undercount of minorities, and the Citizens* Commission's 
recommendations, see, One Nation, Indivisible supra note 4, 
at 351-60. 

9. /d. at 353. 

10. Legislation to compel an adjustment was introduced in 
the U.S. House of Representatives by Rep. Mervyn Dymally 
of California and was referred to the Subcommittee on 
Census and Pqnilation of the House Post Office and Civil 
Service Committee (the **Census Subconunittee**) in both the 
100th and the 101st Congresses. The 100th Congress took no 
action on Hi(. 351L As of October 1, 1990, no hearings or 
vote had been scheduled in the 101st Congress on H.R. 526, 
which had been introduced on January 19, 1989. 

On September 27, 1990, however. Subcommittee Chair 
Thomas C. Sawyer introduced legislation to require that no 
census data be released until after a determination on the 
accuracy of the data is complete. See infra notes 19-24, 131- 
32 and accompanying text 

11. See ir^a notes 79-85, 115-122 and accompanying texts. 

12. See ir^a note 1 11 and accompanying text 

13. ''Reapportionment** and **redistricting** technically are 
two distinct terms. The former refers to the process of 
determining the allocation of seats for a legislative body; the 
latter refers to the process of drawing lines to determine the 
geographic boundaries of the jurisdictions the members of the 
legislature will represent The terms are used interchangeably 
in this re^port, however. 

14. Census Subcommittee, "Census Adjustment Lawsuit,** 
Serial No. 10140 (October 17, 1989) [hereinafter cited as 
"Census Adjustment Lawsuit Rpt** 101-40] at 104-09 (Table 
appended to testimony of Daniel Mclnick and David 
Huckabcc, Congressional Research ScA^ice). 
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Three states — Louisiana, New Jersey and Virginia — 
will hold legislative elections and also are required to 
reapportion in 1991. La Const art §§ 6A, 6B; NJ. 
Const art IV, § 3, paras. 1 , 2; Va. Const art II, § 6. Ken- 
tucky and Mississippi also hold elections in 1991, but are not 
required to complete redistricting until 1993 and 1992, 
respectively. Ky. Const § 33; Miss. Const art Xffl, § 254. 

At least IS other states must reapportion their legisla- 
tures by the end of 1991. In Connecticut, Iowa, Oregon and 
South Dakota, failure of the legislature to meet the deadline 
triggers removal of the responsibility for reapportionment to 
another entity (commission, state supreme court or secretary 
of state). Conn. Const art 3, § 6; Iowa Const art III, § 3S; 
Or. Const art IV, § 6; S.D. Const art XDC, § 2. 

A pressed constitutional amendment on the November 
6, 1990 ballot in Connecticut would extend that state's 
deadline ((x congressional and slate legislative reapportion- 
ment firom August 1 to Sq)tember IS, 1991, and would 
extend from October 30th to November 30th the deadline for 
a commission tc submit plans to the governor if the legisla- 
ture fails to act in time. Iblephone interview with Alan Green, 
Directs, Office of Legislative Research, State of Connecti- 
cut, Sept 26, 1990. 

Other states that are required to reapportion during 1991 are 
Alabama, Arkansas, Delaware, Illinois, Indiana, Nebraska, 
Nevada, North Dakota, Ohio, Vermont and Wyoming. 

15. City of New York v. Department of Commerce, 88 Civ. 
3474 (E.D.N.Y. filed Nov. 3, 1988). 

16. Id. The complaint was later amended to include the city 
of Houston and Houston residents. In 1990, the state of Texas 
and the city of Phoenix, Arizona^ also joined the lawsuit 

17. City of New York, 731 F. Supp. 48 (E.D.N.Y. 1989) 
order denying moti(»is to dismiss complaint and for summ- 
ary judgment). 

18. /rf.at49-S2. 

19. 88 Civ. 3474 (July 17, 1989) (StipulaUon and Order) 
[hereinafter cited as ''Stipulation and Order"']. 

20. Id. Stipulation and Order, supra note 19, at 2-3. To aid in 
the Department's reconsideration of the adjustment decision, 
the Seaetary of Commerce was required to s^int an 
indqpendent advisory panel by September 30, 1989. The 
plaintiffs recommended four members of the panel. Stipula- 
tion and Order, supra note 19, at 4-6. 

21. Pressed guidelirics were to be published for comment 
by December 10, 1989. The flnal guidelines were to be 
published by March 10, 1990. S8 Civ. 3474, Stipulation and 
Order, supra note 19 at 3. 

22. The consent order also called for the Census Bureau to 
conduct a post-enumeration survey (PES) of at least 1S0,000 
households as part of the 1990 census. The PES survey, 
which was scheduled to begin July 1, 1990, would have to be 
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conducted in a manner that would assure that the results 
could be used to produce corrected counts fok les^^rtion- 
ment and all other puiposes for which census data are 
published Stipulation and Order, Id. 

23. /rf. at 34. 

24. Id at 4. Congressional ^pcHtionment counts are to be 
reported to the President by December 3 1 , 1990. 13 U.S.C. A. 
§ 141(b) (West 1990). Redistricting counts are to be received 
by the states by AprU 1. 1991. 1 3 U.S.C.A. § 141(c) (West 
1990). 

Legislation to change the date for reporting counts to the 
states was introduced in the U.S. House of Representadves on 
September 27, 1990. See supra note 10 and iVi/ra notes 131- 
32. 

25. Stipulation and Order, supra note 19, at 7. 

26. Id. at 4-6. Appointed as the eight members of the Special 
Advisory Panel on the 1990 Census were co-chairs Eugene P. 
Ericksen, professor of sociology at Temple University, and V. 
Lance Tajtance, Jr., chief executive officer of Tarrance 
Associates; Leobardo F. Estrada, associate professor of the 
Graduate School of Architecture and Urban Planning at the 
University of California at Los Angeles; >^illiam Kruskal, the 
Ernest DeWitt Burton distinguished service professes of 
statistics of the University of Chicago; J. Michael McGhee, 
president of McGhee and Associates; John W. lUcey, 
professor of statistics emeritus and Donner Professor 

of Science Emeritus firom Plrincetm University; Kenneth W 
chter, associate professor of dempgn^hy and statistic 
at die University of California at Berkeley; and Kiric M« Wolter 
vice president of the A.C. NielscHi Company. 

27. The panel would advise the Secretary on the content of 
the guidelines, the Department's confomuuice to the guide- 
lines, the pace of the process of determining whether to adjust 
the census data, and plans and schedules for implementation 
of the census and the post-enumeration survey to get the most 
accurate final figures at the earliest practicable time. Each 
panel member would submit recommendations directiy to the 
Secretary. StipulaticMi and Order, supra note 19 at 4-5. 

28. The Department was obligated to provide **the fullest 
coq)eration . . . , including . . . reasonable access to all 
relevant records and information.** Panel members were to 
receive daily stipends and reimbursement of travel-related 
expenses. TiiC Department was required to jxovide die panel 
with meeting and office facilities and clerical assistance; in 
addition, it was to make available to Uie panel a $500,000 
fund to be drawn upon by die co-chairs. Id. at 5-6. 

29. 54 Fed Reg. 51,002 (Dec. 15, 1989). 

30. 55 Fed Reg. 2,397 (Jan. 24, 1989). 

31. Proposed guideline four reads: ^'The 1990 Census may 
be adjusted only if die adjusted counts are consistent and 
complete across all jurisdictional levels: national, suite and 
census block. • . 
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Proposed guideline five reads: "The 1990 Census may 
be adjusted only //"statistical models of the adjustment 
process of compaxable reliability lead to essentially similar 
conclusions or if a particular model is shown unequivocally 
to provide the best estimate." 

Proposed guideline six reads: "The 1990 Census may be 
adjusted only //"the general rationale for the adjustment can be 
clearly and simply stated in a way that is understandable to 
the general public." 

Piqwsed guideline seven reads: "The 1990 Census may 
be adjusted only (/"the resulting counts are of sufificient 
quality and level of detail to be usable for Congressional and 
legislative leaRwrtionment, redistricting, and for all other 
purposes and at all levels, for which the Census Bureau 
publishes decennial data." 

Proposed guideline eight reads: "The 1990 Census may 
be adjusted only ^thc adjustment is fair and reasonable, and 
is not excessively disruptive to the orderly transfer of political 
representation." 

Proposed guideline nine reads: "Tlie 1990 Census may 
be adjusted even though the differential overcount or 
undercount conipares favorably with the results of the 
differential overcount and undercount in the 1980 census only 
i/ there arc compelling statistical and policy reasons to do so," 
54 Fed. Reg. at 51,003-05 (emphasis added). 

32. /d. at 51,004. 

33. Id. (emphasis added) This guideline essentially ignored 
the very nature of reappwtionment and redistricting as 
processes necessarily requiring disruption in order to comply 
with constitutional and statutory voting rights under the one- 
person, one-vote principle and the Voting Rights Act 

34. Id. (emphasis added). Prq?osed guideline nine was also 
faulty in its over-reliance upon the 1980 census, with its 
acknowledged problem of severe undercounting, as the 
standard for measurement of the accuracy of the 1990 census. 

35. 54 Fe-'l Reg. at 51,004. 

36. /d. at 51,005. 

37. Census Subcommittee, "Proposed Guidelines for 
Statistical Adjusunentof the 1990 Census," HJ<. Doc. No. 
101-43 (January 30, 1990) [hereinafter cited as "Census 
Guidelines RpL" 101-43]. 

38. Id. at 19-35. 

39. W.' at 19-20, 24. 

40. July 15, 1991 was the deadline specified in the stipula- 
tion and order in the census adjustment lawsuit for a decision 
by the Department Stipulation and Order, supra note 19, at 4. 

41. Census Adjustment Lawsuit RpL 101-40, supra note 14, 
at 4-5, 14-15 (testimony of Dr. Marie W. Plant, Deputy Under 
Seaetary of (Tommerce). 

42. Census Guidelines RpL 10143, supra note 37, at 46, 49 
(testimony of Michael Darby). 



43. W.al49. 

44. One Nation, Indivisible, supra note 4, at 355 nn.29-30, 
356nn.33-39. 

45. Census Guideline RpL 10143 supra note 37, at 229-51 
(testimony of Dr. Barbara A. Bailar). 

46. /d. at 235-37. 

47. A correction method that involved a survey and 
sampling of occupied housing units that previously had been 
listed as vacant added one million people to the 1970 census 
counL An imputation prograni carried out for buildings that 
could not be verified as either vacant or occupied added 750 
million people to the 1980 census; the imputation method 
was to be used again for the 1990 ceasus. Census Guidelines 
RpL 10143, supra note 37, at 230, 232, 237-38 (testimony of 
Dr. Bailar); see also. One Nation, Indivisible, supra note 4, at 
358-59. 

48. Census Guidelines RpL 10143, supra note 37, at 232, 
250 (testimony of Dr. Bailar). For example, the undercount 
for the dress rehearsal in Sl Louis was six percent overall and 
12 percent for minorities who were not homeowners. If 
anything, accoiding to Bailar, all the evidence suggested that 
the 1990 undercount would be even more severe than in 
1980. Contributing factors she cited included the dress 
rehearsal results, problems with hiring staff, rising functional 
illiteracy rates, and new immigrants. 

49. Census Guidelines RpL 10143, supra note 37, at 231- 
32,234-35,245. 

50. W. at 233, 249-50, 251-52. 

51. /d. at 148-69 (testimony of Prof. Eugene R Ericksen), 
177-91 (testimony of Prof. John W. Tukey), 191-214 (testi- 
mony of Kirk M Wolter), 262-73 (testimony of Prof. Joseph 
B.Kadane). 

52. Census Guidelines RpL 10143 supra note 37, at 148. 
Advisory Panel faembers received a preliminary draft the 
evening before the first meeting, which the Department had 
scheduled for OctobCT 30-31. The revised guidelines, plus a 
70-page statement of technical guidelines, arrived just two 
days before the secwid meeting, which was held on Novem- 
ber 18. 

53. Id. at 14849, 155-56. 

54. Id. at 157-66. 

55. 55 Fed. Reg. 9,838 (Mar. 15, 1990). 

56. The final guidelines provided: 

Guideline one: TTk! Census shall be considered the most 
accurate count of the population of the United States, at the 
national, state, and local level, unless an adjusted count is 
shown to be more accurate. The criteria for accuracy shall 
follow accepted statistical practice and shall require the 
highest level of professional judgment from the Bureau of the 
Census. No statistical or inferential procedure may be used as 
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a substitute for the Census. Such procedures may only be 
used as supplements to the Census. 

Guideline two: The 1990 Census may be adjusted if the 
adjusted counts arc consistent and complete across all 
jurisdiction levels: national, state, local, and census block. 
The resulting counts must be of sufficient quality and level of 
detail to be usable for Congressional reapportionment and 
legislative redistricting, and for all odier purposes and at all 
levels for which census counts are published. 

Guideline three: The 1990 Census may be adjusted if the 
estimates generated from the pre-^ified procedures that 
will lead to an adjustment arc shown to be more accurate than 
the census enumeration. In particular, these estimates must be 
shown to be robust far variations in reasonable alternatives to 
the production procedures; and to variations in the statistical 
models used to generate tlie adjusted figures. 

Guideline four The decision whether w not to adjust the 
1990 census should take into account the effects such a 
decision might have on future census efforts. 

Guideline five: Any adjustment of the 1990 Census may 
not violate the United States Constitution of (sic) Federal 
statutes. 

Guideline six: There will be a determination whether to 
adjust the 1990 census when sufficient data arc available, and 
when analysis of the data is complete enough to make such a 
determination. If sufficient data and analysis (tf the data arc 
not available in time to publish adjusted counts by July 15, 
1991, a determination will be made not to adjust the 1990 
census. 

Guideline seven: The decision whether or not to adjust 
the 1990 Census shall take into account the potential disrup- 
tion of the process of the orderly transfer of political repre- 
sentation likely to be caused by either course of action. 

Guideline eight: The ability to articulate clearly the basis 
and implications of the decision whether or not to adjust shall 
be a factor in the decision. The general rationale for the 
decision will be clearly stated. The technical documentation 
lying behind the adjustment decision shall be in keeping with 
professional standards of the statistical community. 
55. Fed. Reg. 9338, at 9839-42. 

57. See. e.g., supra note 56, at 9,841 (final guideline four on 
the effects of a decision whether to adjust might have on 
future censuses) supra note 56, at 9.841 (guideline seven on 
potential disruption of the transfer of poUtical representation). 

58. 55 Fed. Reg. at 9,839. 

59. W.al 9,841. 

60. Id. 

61. See also supra note 56, at 9,839, final guideline one 
which starts with the presumption that the census enumera- 
tion is the best count, despite its acknowledged history of 
inaccuracy and significant differential undercounting, and 
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supra note 56, at 9,840, final guideline two on the level of 
detail required for an adjusted count 

62. City cfNew York v. Department of Commerce, 88 Civ. 
3474 (E.DKY. motion filed April 11, 1990); U.S. Const, ait 

I, Sec. 2, cl. 3; 13 U.S.C.A. Sees. 141, 195 (West 1990). 

63. The July 17, 1989 stipulation and order required that the 
Departtnent reimburse the special advisory panel for certain 
expenses and provide facilities and staff, as well as making 
available a special fund for the panel's use. See supra notes 
20, 26-28. The plaintiff's alleged, and Judge McLaughlin 
agreed, that the Department had violated tiie stipulation by 
chaiging the costs of stipends, travel reimbursements and 
office rent to the special fimd. 88 Civ. 3474 (EX>JSf.Y. June 7, 
1990) (memorandum and order at 29-30). 

64. See supra note 25. 

65. 88 Civ. 3474 (E.DJ^.Y. June 7. 1990) (memorandum 
and order). 

66. at 24, 29. 
61. Id at 24-26. 

68. 88 Civ. 3474 at 17-19, 27. 

69. City of New York v. Department ofComr/ierce, 713 F. 
Supp. at 50 (1989) and cases cited therein; 88 Civ. 3474 (June 
7, 1990) at 17-19 and cases cited tfiercin. 

70. 88 Civ. 3474 at 19. 

II. Id.atn. 

72. Mat 26. 

73. /</.at2?. 

74. W. at 27-28. 

75. W. at 28. 

76. One Nation, Indivisible, supra note 4, at 356 n.40. 

77. President Bush's first choice to be the Director of the 
Census Bureau was Alan Heslop, an expert on redistricting 
issues for the Republican Party in California during the 
1980s. After the announcement that he was under consider- 
ation drew stiong objections firom Democrats that such an 
appointment could lead to the politicization of the historically 
nonpai tisan Bureau, Heslop asked that his name be with- 
drawn. Eight months after encountering (q)position to Heslop, 
the president ^)pointed Barbara Everitt Bryant instead, in 
December, 1989. See, e.g., N.Y Times, Apr. 19, 1990, at A16, 
col. 1; Wash. Post, Apr. 26, 1990, at A25, col. 1; Kii«;hten, 
Demographics: Critiquing the Count, 22 Nat'l J. 1832, 1834 
(July 28, 1990). 

78. "TWo Hundred Years and Counting," supra note 1, at 1 1; 
"The 1990 Census: Guidepost," supra note 1, at 71. 

79. N.Y Tunes, Apr. 5, 1990, at A18, col. 1 ; N.Y Times, 
Apr. 12, 1990, at Al, col. 6. Among those reported to have 
been missed in initial mailings were the Qerk of tfie U.S. 
House of Representatives, the former staff director of the 
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House Subcommittee on Census and Population and a 
congressional auditor responsible for census matters; see also 
ir^ra note 92 and accompanying text 

80. Census Operations Rpt 10M8 at 9-11. 

81. See, e.g., N.Y. Tunes, Apr. 12, 1990, at Al, col. 6, and 
A2,col. 1. 

82. Id. Other cities that reported major problems with 
missed mailings at the census hotlines included Boston, 
Orlando, Flcdda, and Philadelphia. 

83. See supra notes 1-3. 

84. Even in Baltimore, where city oflicials had decided to 
pursue an aggressive local outreach program to encourage 
participation in the census rather than join the adjustment 
litigation initiated by New York« Los Angeles and other 
metropolitan areas, the mail-in response rate was only 63% 
by late April. Kirschten, Census Politics: Looking for 
Everybody. 21 Nat'l J. 779, 782-86 (Apr. 1, 1989); Kirschten, 
Demographic Focus: Census Checking, 22 Nat'l J. 1133, 
1192 (May 12, 1990). 

By June 6, the combined rate of responses from mail-ins 
and from door-to-door canvassing of those housdiolds that 
had been missed or that had not returned their (oms still 
lagged for key cities: 74.1% for New Yoric, 82.9% for Los 
Angeles, 88.6% for Chicago, 89.8% for Houston, 71.7% for 
Boston, 76% for)\fashington, DC, 73.4% for Phoenix and 
78.8% for ^Philadelphia. The ombined response rate for New 
Orleans had climbed to 92% and for Detroit, it was 93.4%. 
Public Information Office, Commerce Department, June 14, 
1990. 

85. AnK)ng the causes attributed to the tower-than-expected 
response rate were: the ''junk mail" appearance of the census 
mailing; a backlash against the saturation of market surveys, 
polls and other requests for information, often ^)pearing 
more official-looldng in nature than the census form itself; 
distrust of government and its uses of information it collects, 
including the belief that census information would be made 
available to the Internal Revenue Service; the proximity of 
Census Day to the April 16th deadline for filing federal tax 
returns; fears about deportation of illegal aliens (made 
especially vivid in New York City when raids were carried 
out by the Immigration and Naturalization Service during the 
enumeration period); worries about evictions of families 
illegally sharing households; concerns about privacy; 
illiteracy and inability lo comprehend the forms; and the time 
involved in filling out the forms, especially the 59-question 
long form sent to one out of six households. N.Y. Times, Mar. 
16, 1990, atAKcol. 2, Apr. 13, 1990, at Al, col. 1, Apr. 26, 
1990, at B 13, col. 1; Wash. Post, Apr. 18, 1990, at Al, col. 1; 
USAToday,Apr.20, 1990, at LA, coL 4; 22Nai i J. 1832, 1835 
(July 28, 1990). See also One Nation, Indivisible, supra note 
4.at354-55nn22-27. 

86. For an analysis that contends that the size, mobility and 



diversity of the U.S. pcqxilation makes the enumeration 
techniques used in 1990 antiquated and ineffective, see 
Gleick, Why We Can't Count, N.Y. Times Magazine, July 15. 
1990, at 22-26, 54. 

87. It also became a much more expensive undettaking. 
Each percentage point by which the mail-in responses failed 
to reach the projected 70% bvel meant that another 950,000 
to 1,000,000 households would have to be visited by enu- 
merators; this would add a cost of $10 million per percentage 
point Census Operations RpL 101-48, supra at 13, 17-20, 
21-22. 

88. Census Operations RpL 101-48 at 7-9. Previously 
planned follow-up activities included canvassing of non- 
responding housing units, a "Were You Counted?"* campaign 
to be conducted in the summer, and a post-enumemtion 
release of housing counts and preliminary population figures 
for review by 39,000 governmental units throughout the 
country. Additional outreach prompted by the lower mail-in 
response included a national news conference, follow-up 
regional news conferences, daily national news releases on 
the response rates, news show sqjpearances, radio actualities 
and telephone contacts with radio, television and cable media 
throughout the country, and targeting cities with low returns. 

89. Census Operations RpL 101-48, at 13, 17-19. 

90. Bryant, Written Statement to the House Subcommittee 
on Census and PqHilaUcHi, at 2 (New York City, May 21, 
1990) [hereinafter cited as *'New York City Census Field 
Hearings"]. 

91. New York City Census Field Hearings, supra note 90, 
(written testinwny of the American Jewish Congress) at 34. 

92. Id. (written statement of Laura Altscnuler, President, 
League of Women Voters of the City of New York) at 1. 

93. Id. (written statement of Gumersindo Esievez, 
Esperanza Center, at 2. 

94. Id. (written statement of Lillian Fernandez) at 1,4-5. 

95. Census Adjustment Lawsuit RpL 101-40 at 5-6, 12-13. 
A number of homeless activists throughout the counuy 
expressed considerable unease about the Bureau's plans to 
count the homeless. Citing the near-impossibility of achiev- 
ing an accurate count and their fears that the inaccurate 
counts would be misused in policy decisions affecting the 
homeless, some advocates counseled against cooperating 
with the enumeration. N.Y. Tunes, Mar. 21, 1990, at Ai, coi. 
2, Mar. 22, 1990, at B12, col. 1; Wash. Post, Mar. 21. 19^0. at 
Al,coL2. 

96. Census Adjusttnent Lawsuit RpL 101-40 at 5-6; Robcy, 
Two Hundred Years and Counting, supra note 1, at 13-14; 
Michael R. Cousineau and Thomas W. Ward, The Los 
Angeles Homeless Healtii Care Project, An Evaluation of the 
1990 Census of the HomeJess in Los Angeles (June 8, 1990) 
[hereinafter cited as "Los Angeles Homeless Count"]. 
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97. Other homeless peq)le were to be counted during the 
regular enumeration operations. These included the "hidden 
homeless** families do^bled-or tripled-up in housing units, 
people occupying fonts on commercial campgrounds, and 
people in jails or other institutions temporarily housing the 
homeless. 

98. N. Y. Tmies, June 11. 1990. at A17, col. 1. In addition to 
Los Angeles, the studies contracted by the Census Bureau 
covered Chicago, New Orleans, New York and Phoenix, 
Arizona. 

99. Los Angeles Homeless Count, supra note 96, at 16-17. 

100. Id. at 4, 16-17. Moreover, enumerates were seen at only 
19 of the 39 sites, including 16 of the 30 that had been 
targeted by the Census BuieaUv 

101. /d. at 17. 

102. Id. at 13-14 (enumerators' reluctance to leave their cars 
and search for people; avoidance of dangerous areas; moving 
too quickly through areas; mi having too little time to stop 
and interview or count people present in some areas). 

103. Id. at 14-15 (homeless persons' high mobility during the 
enumeration hours; indifference, fear, reluctance or hostility 
to enumerators). 

104. /d. at 15. 

105. /d. at 15-16. 

106. M. at 16. 

107. /rf. 

108. Id. at 16-17. Preliminary fmdings from New Orleans 
indicated that about 1/3 of the homeless population of that 
city was not counted Professor James Wright, a sociologist 
from 'Hilane University who conducted the study, was quoted 
as describing the census count as more of an experience of 
learning about counting the homeless (including the difficulty 
of reaching pe<^le who would not want to be found) than an 
actual count N.Y. Tunes, Mro". 22, 1990, at B12, col. 1, June 

II, 1990,alA17,col.l. 

109. N.Y Tmies, July 2, 1990, at AlO, col. 1. 
no. Id. 

III. See, e.g., N.Y. Times, Sept 3, 1990, at Al, col. 2, A24, 
col. 1; 22 Nafl J. 1832 (July 28, 1990) (quoting Rep. Thomas 
C. Sawyer, chairman of the Census Subcommittee). See also 
Statement of Rep. Sawyer at Oversight Hearing to Review 
the Status of 1990 Cei;sus Coverage Evaluation Operations, 
Sept 11, 1990, at 2-3 [hereinafter cited as "Hearing on 
Census Coverage Evaluation'^]. 

Professor Eugene Ericksen, one of the co^hairs of the 
Special Advisory Panel on the 1990 Census, informed the 
Subcommittee that analysis of the 1980 census had demon- 
strated clear correlations between low mail-back re^mse 
rates and differential undercounting. In analyzing the 1990 
mail-back response rates, he predicted that the differential 



undercount would be repeated, and that it could be signifi- 
cantly greater than that (ex 1980. See Written Statement of 
Professw Eugene P. Ericksen at 4-9. 

1 12. 22 Nafl J. 1832 (quoting Under Secretary of Commerce 
Michael R.Daiby). # 

113. Id. 

114. 21/N.Y. Times, Jul. 29, 1990, Sec. 1 at 25. col. 1. 

115. N.Y. Tunes, Aug. 23, 1990, at Al, col. 1; Aug. 22, 1990, 
at Bl, col. 2. The release of the i^eliminary figures was part 
of tlie Census Bureau's scheduled foUow-up plans to have 
officials representing 39,000 local governmental units screen 
for emx^ such as missing housing units. The local housing 
and population figures were released on a staggered basis 
from mid- to late-August; localities had fifteen woildng days 
between September 10th and 24th to submit challenges to die 
Bureau. Census Operations Rpt 101-48 at 8; New York City 
Census Field Hearings, May 21 , 1990 (written testimony of 
Dr. Bryant) 4, 5-6. 

116. N.Y. Tunes, Aug. 23, 1990, at Al, col. 1. 

117. /rf. 

118. N.Y. Tunes, SepL24, 1990,atAl,col.2. 

1 19. Id. The fifteen cities were New York, Los Angeles, 
Chicago, Houston, Philadelphia, San Diego, Dallas, Phoenix, 
Detroit, San Antonio, San Jose, California, Indianapolis, 
BaltimcKe, San Francisco and Jacksonville, Florida. 

120. N.Y Tunes, Aug. 31, 1990, at Al, col. 1, B4, col. 3; 
Sept 24, 1990, at Al, col. 2; USAToday, SepL 12, 1990, at 

1 A, col. 6; SepL 20, 1990, at 1 A, col. 4; Wash. Post, SepL 24, 
1990, atDl, coL 3; SepL 26, 1990, at A21, col 1. 

121. N.Y. Tunes, Aug. 31, 1990, at Al, col 1; SepL 21, 1990, 
at Bl, col. 2; SepL 24, 1990, at Al,col. 2; SepL 26, 1990, at 
A16,col. 2. 

122. N.Y Tunes, Aug. 31, 1990, at Al, col. 1, B4, col. 3; 
SepL 3, 1990, Sec. 1, at 1, col. 2, 24, col. 1. 

123. Bryant, Written Statement to the House Subcommittee 
on Census and Pqmlation at 4, Hearing on Census Coverage 
Evaluation (SepL 11, 1990). 

124. /d. at 10. 
123. /rf. at 4-10. 

126. at 4-5. 

127. /rf. at 9. 

128. Id. Rrofessor Ericksen, supra notes 26, 1 1 1 , presented 
testimony that the evaluation studies being required for the 
post-enumeradon survey w^ more rigorous than evaluations 
of other census operations. He also stated that several of the 
studies either were duplicative of each ottier or replicated 
research that had already been done. He expressed concern 
that the requirement of muldple programs, some of which he 
said would be likely to increase errors and make interviewing 
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and matching more difficult, would unnecessarily delay the 
decision about whether to do a statistical conection of the 
census data. Hearing on Census Coverage Evaluation (written 
statement of Dr. Ericksen) at 24. 

129. Hearing on Census Coverage Evaluation (written 
statement of Mark W. Plant) at 1-2. 

130. W. at 5. 

131. The Subcommittee held several oversight hearings on 
the operations of the census from October, 1989 througli 
September, 1990. These included hearings in Washington, 
D.C., on October 17, 1989, and January 30, April 19, 
September 11 and September 25, 1990. In 1990, the Subcom- 
mittee also conducted field hearings in New York City (May 
21), Austin, Texas (July 2), Philadelphia (July 23), and 
Annaheim, California (August 8). 

132. The bill also would amend Section 195 to codify judicial 
decisions that statistical sampling techniques may be used in 
taking die decennial census. 

133. 45 CF.R. Part 1632, 54 Fed. Reg. 10,569 (Mar. 14, 
1989). 

134. 45 CP.R. 1632, 55 Fed. Reg. 31,954-59 (Aug. 3, 1989). 
135. W. 

136. 45 CP.R. 1632.3, 55 Fed. Reg. at 31,959. 
137. 45 CP.R. 1632.4, 55 Fed. Reg. at 31,959. 

138. Texas Rural Legal Services v. Legal Services Corp., 
C.A. No. 89-3442 (D.D.C. filed Dec. 29, 1989) (complaint, 
exhibit B: correspondence between the Legal Services 
Corpraation and plaintiffs Tfexas Rtiral I«gal Aid and North 
Mississippi Rural Legal Services). 

139. Texas Rural Legal Services, C.A. No. 89-3442 (D.D.C. 
filed Dec. 29, 1989). The plaintifls alleged that in adopting 
the regulation, the LSC Board had exceeded its authority 
under the Legal Services Corporation Act; violated specific 
provistons of the act in its blanket prohibition of legal 
repre.sentation, its restrictions on the use of private funds and 
its interference with legal services attorneys' professional 
responsibility to existing clients in requiring their withdrawal 
from pending cases; violated the first amendment, especially 
by restricting the programs' use of iMivate funds; and had 
acted aibitrarily and opiciously, with no rational basis for its 
actions. 

140. C.A. No. 89-3442 (defendants' motion to dismiss or in 
the alternative for summary judgment; points and authorities 
in support of motion). The Corporation contended that there 
was no private right of action under the Legal Services 
Cbrporation Act; the Corporation had the authority under the 
Act to promulgate the rule; and the rule did not violate the 
First Amendment As to Uie effect of the nile's lack of a 
grandfather clause, the Corporation argued that the plaintiffs 
had failed to raise the issue in comments during the 
nilemaking process, and that withdrawal from pending cases 



did not require legal services attorneys to 'iolate professional 
ethical rules. 

141. C.A. No. 89-3442, sUp. op. (D.D.C. June 25, 1990). 

142. C.A. No. 89-3442 (defendants' notice of appeal, July 3, 
1990). 



Chapter XIX 

1. Plotkin, Davison, and Kaufman, "Civil Rights Enforce- 
ment Policies with Respect to Prisoners' Rights," One 
Nation, Indivisible: The Civil Rights Challenge for the 1990s 
at 414, 415 (1989) [hereinafter cited as '"Prisoners' Rights"]. 

2. W. at 428-29. 

3. N.Y. Times, SepL 11, 1989, at 18, col. 4. 

4. N.Y. Times, Nov. 26, 1989, sec. 4, at 1, col. 1 (California 
state prisons routinely operate at 175% of aq>acity); Phil. 
Inquirer, May 8, 1989, at 1 , col. 1 (New Jersey state prisons at 
1 1 8% of c^ity; 42 states under court order to reduce 
overcrowding). 

5. See Tillery v. Owens, 1 990 U.S. App. LEXIS 10906 (3d 
Cir. 1990), at *8. Each prisoner had only seven and one half 
square feet of usuable space; standards established by the 
American Correctional Association and the American Public 
Health Association require sixty square feet per inmate. Id. at 
*9. 

6. See ACLU-NPP Memorandum on H.R. 4079, by A. 
AiyeUMO & M. Martino, at 4 (on file with authors). 

7. The United States Sentencing Commission is an 
independant agency within the judicial branch composed of 
seven voting and two non-voting, ex officio members. The 
Commission's task is to establish sentencing policies and 
practices (or the federal criminal justice system. The Sentenc- 
ing Guidelines, which the Commission promulgates pursuant 
to28U.S.C. §994, are mandatory and automatically become 
law unless Congress specifically objects within a 180Klay 
comment period. See Federal Sentencing Guidelines Manual 
(1990ed.)atl. 

8. Statistics submitted at a SepL 27, 1989 meeting of the 
United Stales Sentencing Commission Advisory Committee 
by J. Michael Quinlan, Director of the Federal Bureau of 
Prisons, show tiiat under the Sentencing Guidelines there has 
been a 200% increase in the number of inmates under the age 
of 25 relative to the total prison population, while the 
prqx)rti(Mi of inmates with no prior convictions increased by 
72% and tiie pn^xwtion of inmates serving sentences of one 
year or less jumped by 310%. Mr. Quinlan also remarked that 
Oie federal prison population was expected to ^well from 
approximately 51,000 inmates in 1989 to over 95,000 in 
1995. 



EMC 



234 



235 



ENDNOTES 



9. See, e.g., Report of the Federal Courts Study Committee 
(April 2, 1990) at 135-36, 14 M2 [hereinafter cited as "FCSC 
Report-]; Memorandum to Members of the ABA Sentencing 
Guidelines Committee (Sept, 28, 1989), by S. Salky, at 1 (on 
file with authws). 

10. For example, H.R. 4079, 101st Cong., 2d Sess. (1990), 
the "National Drug and Crime Emeigency" Bill, would 
increase the mandatory minimum sentence for possession of 
a firearm to ten years without parole, and fw use of a firearm 
to twenty years without parole. TTiird-tijne drug felons would 
be sentenced to life imprisonment without parole. To handle 
the increase in imson population, the bill would permit 
prisoners to be housed in tents w other temporary shelters. 

11. Morris & Tonry, Between Prison and Probation- 
Intermediate Punishments in a Rational Sentencing System, 
NU Reports 8, JanyPeb. 1990. One factor that may have 
hindered the development of such programs in the United 
States is a fear that they arc neither sufficiently punitive nor 
"tough" enough to deter crime. 

12. Id. 

13. Innovative Boot Camp Prison Act of 1990, S. 2216, 
101st Cong.. 2d Sess. (1990) and WR. 4297, 101st Cong., 2d 
Sess. (1990). See also Omnibus Crime Bill, S. 1970, 101st 
Cong., 1st Sess. (1989) (provides money for boot camp 
prisons). 

14. FCSC Report, supra note 9, at 134. 

15. W. at 133. 

16. Id. The Committee found it especially noteworthy tliat 
virtually all commentators on the draft proposal supported 
this recommendation. 

17. W. at 135. 

18. W. at 139. 

19. The majority recommended "immediate study" of the 
Guidelines and their effects on the administration of justice. 
The phrase ^'immediate suidy," which appears to be synony- 
mous with "prompt inaction," seems consistent with the Bush 
Administration philosophy of "prudence" and circumspec- 
tion. 

20. W. at 135-36. 

21. Id. at 141-42. The majority admits this f?ct at 136. 

22. Several courts have held that the Supreme Court's 
statement in Bell v. Wolfish, 441 U.S. 520, 547 (1979), that 
prison officials "should be accorded wide-ranging deference 
in the adoption and execution of policies and practices that ui 
their judgment arc needed to preserve internal order and 
discipline and to maintain institutional security" is applicable 
in the context of prison policies regarding AIDS. 

23. See, e.g., Dunn v. White, 880 F2d 1188 (10th Cir. 1989); 
Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala 1990). 

24. Dunn, 880 F2d 1188; Harris, 727 F Supp. 1564. 



25. See, e.g.. Click v. Henderson, 855 F.2d 536 (8th Cir. 

1988) ; Feigley v. Fulcomer, 720 E Supp. 475 (M.D. Pa 

1989) . 

26. Glick, 855 F2d 536; Feigley, 720 R Supp. 475. 

27. As of January, 1990 only four states were segregating all 
inmates who tested positive for the AIDS virus. Ftears of 
rampant AIDS outlMBaks in prisons may well have proved 
exaggerated; since 1985, annual surveys by the National 
Institute of Justice have shown that AIDS is spreading more 
slowly in prisons than outside them, and fewer than one 
percent of the nation's prisoners have developed AIDS. 
Whitman, "Inside an AIDS Colony," U.S. News & World 
Report, Jan. 29, 1990, at 22. 

28. See, e.g., Glick, 855 F2d 536; Welch v. Sherriff, Lubbock 
County, Texas, 734 F. Supp. 765 (N.D. Tfex. 1990); Deutsch v. 
Federal Bureau of Prisons, 1990 U.S. DisL LEXIS 5025 
(S.D.N.Y. 1990); Hochman v. Rcfferty, 1989 U.S. Dist 
LEXIS 16577 (DJ^J. 1989); Maddox v. Goode, 1989 U.S. 
Dist LEXIS 1904 (E.D. Pa. 1989). But see Harris, 727 F 
Supp. at 1572 (suggesting that housing inmates with AIDS 
togedier with general prison population may violate Eighth 
Amendment). 

29. See, e.g., Harris, 727 F Supp. 1564; Brickus v. Frame, 
1989 U.S. DisL LEXIS 8510 (E.D. Pa 1989). 

30. Brickus, 1989 U.S. DisL LEXIS 85 iO at *6; see also 
Whitman, "Inside an Aids Colony," supra note 27, at 22-23. 

31. See Harris, 727 F Supp. 1564; Rodriguez v. Coughlin. 
1989 U.S. DisL Lexis 15898 (W.D.N. Y. 1989), and cases 
cited therein; see also Whitman, "Inside an AIDS Colony," 
supra note 27 (describing conditions in segregated AIDS * 
cellblock). 

32. See, e.g., Rodriguez, 1989 U.S. Dist LEXIS 15898; Doe 
V. Coughlin, 697 F Supp. 1234 (N.D.N.Y 1988); Woods v. 
White, 689 F Supp. 874 (W.D. Wis. 1988); see also Doe v. 
Borough ofBarrington, 729 F. Supp. 376 (D.NJ. 1990) 
(finding that family members of AIDS victim have right to 
privacy as to victim's medical history). 

33. Harris, 727 F Supp. at 1571-72. 

34. See Rodriguez, 1989 U.S. DisL LEXIS 15898 at *8; Doe 
V. Coughlin, 697 F Supp. at 1238. 

35. See, e.g., Hawley v. Evans, 716 E Supp. 601 (N.D. Ga 
1989); Harris, 727 E Supp. at 1577. Courts have reUed on the 
standard first enunciated in Estelle v. Gamble, 429 U.S. 97, 
106 (1976): for a plaintifiF to prevaU on an Eighth Amendment 
claim based on inadequate medical treatment, he must show 
that the treatment allegedly withheld constituted "an omission 
sufficiently harmful to evidence deliberate indifference to 
serious medical needs." 

36. Hawley, 716 R Supp. at 603-04. See also Harris, 727 R 
Supp. at 1577-78 (noting high cost of experimental treat- 
ments and making the dubious suggestion that, were they 
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offered, AIDS victims might commit crimes in order to take 
advantage of finee treatment in {Hison). 

37. See Wilson v. Franceschi. 735 F. Supp. 395, 398 (M.D. 
Fla. 1990); Hawley. 716 F. Supp. at 602-03. 

38. Botero Gomez v. United States, 725 F. Supp. 526 (S.D. 
Fla. 1989). 

39. 54 Fed. Reg. 49,056 (1989) (to be codified at 28 CJF.R. 
PL 549) (prdlK)sed Nov. 28, 1989). 

40. Prisoners' Rights, supra note 1, at 416-17. 

41. Under section 1983 of the Civil Rights Act of 1871, a 
prisoner may bring suit in federal court when a prison official 
or employee acting pursuant to a regulation or [Hactice 
C'under coIot of state law'*) deprives the prisoner of a right 
guaranteed by the Constitution or federal law. Only a prisoner 
seeking relief for deprivation of rights may teing suit under 
section 1983; a prisoner challenging the length or fact of 
custody is required to file a writ of habeus corpus. See, e.g., 
Preiser v. Rodriguez, 411 U.S. 475, 499 (1972). The most 
common types of actions are complaints about prison 
conditions under the "cruel and unusual" standard of the 
Eighth Amendment, and civil liberties claims under the First, 
Fourth, and Fourteenth amendments. 

42. Thornburgh v. Abbot, 104 L. Ed. 2d 459, 469 (1989) 
(quoting Turner v. S(^ey, 482 U.S. 78, 85 (1987)). 

43. "Prisoners* Rights/* supra note 1, at 416. 
44. 416 U.S. 396 (1974). 

45. W. at 405. 

46. 482 U.S. 78 (1987). In Turner, prisoners challenged a 
Missouri Division of Corrections* regulation restricting 
inmate-to-inmate conespondence. 

< 7. Jones v. North Carolina Prisoners' Union, 433 U.S. 119 
(1977) (baii on inmate solicitation and group meetings 
rationally related to reascMiable objectives of prison adminis- 
tration); Bell V. Wolfish, 441 U.S. 520 (1979) (rule restricting 
receipt of hardback books upheld as rational response to 
security concern); Block v. Rutherford, 468 U.S. 576 (1984) 
(ban m c(xitact visits ufrfield based on reasonable security 
concerns of prison administrators). 

48. 482 U.S. at 89. Needless to say, the Court upheld the 
prohibition on correspondence between inmates at different 
institutions as "logically connected to . . . legitimate security 
concerns." /rf. at 91. 

49. 104 L. Ed. 2d 459 (1989). 

50. Id. at 473. A regulation is reasonable if the claimed 
government objective is facially "neutral** in that it solely 
relates to legitimate security concerns, and if the regulation at 
issue "rationally relates'* to those security objectives. 

51. Murray v. Giarratano, 106 L. Ed. 2d 1 (1989). 

52. Washington v. Harper, 108 L, Ed. 2d 178 (1990). The 



court held that while an inmate possesses a significant Uberty 
interest under the Fourteenth Amendment in avoiding the 
unwanted administration of drugs, that interest, considered 
"in the context of the inmate's confinement,** was outweighed 
by the state's interest in prison safety and security. Id. at 198- 
99. The Court stated that prison officials, and not judges, are 
best equin)ed to make difficult decisions regarding prison 
administration. Id. at 199. 

53. For example, in Solomon v. Zant, 888 F.2d 1579 (11th 
Cir. 1989), the Eleventh Circuit reversed a district court*s 
holding that a death row inmate*s constitutional rights had 
been violated when the ^plicati(Hi of a "no beard** regulation 
prevented him bom consulting with his lawyer. The inmate, 
Van Roosevelt Solomon, was subsequendy executed by the 
state of Gecxgia after the filing of his section 1983 claim, and 
his widow was substituted as plaintiff after his death. Despite 
evidence that the prison had not denied other inmates access 
to their lawyers ioc refusing to shave, and internal procedures 
which do not permit denial of access to legal counsel as a 
form of punishment, the court of £q>peals found that the "no 
beard** regulation and its s^Ucation in this case withstood 
scrutiny under the Turner standard of reasonableness. The 
"legitimate penolQgical interssts** identified were "escape 
preventiwi,** '•personal hygiene,*' and internal "order and 
discipline.**/^, at 1581-82. 

In many cases, however, the courts merely state that a 
"legitimate penological interest** is served without bothering 
to articulate what that interest is. See. e.g., Williams v. 
Carlson, No. 86-3195 p. Kan. Jan. 23, 1990) (1990 
WESTLAW 10994) (finding the monitoring of 
correi^XHidance and telephone ccHiversations reasonable); 
Turner v. Rawls, No. 87-3098-S (D. Kan. Jan. 30, 1990) 
(1990 WESTLAW 10996) (finding screening, interception, 
and confiscation of inmate's outgoing mail to his mother 
reasonable). But see Sorich v. Terry. No. 86-L-722 p. Neb. 
June 29, 1989) (1989 WESTLAW 87386) (policy of refusing 
to forward prisons* mail violated prisoners* constitutional 
rights despite asseited penological goal of "teaching indepen- 
dence"). In Dunn v. White. 880 F.2d 1 188 (10th Cir. 1989), 
the Tenth Circuit quoted the Turner standard in finding that 
mandatcry blood testing of prisoners to determine exposure 
to AE)S did not violate the Fourth Amendment The court 
also cited Bell v. Wolfish for the proposition that preserving 
internal order, discipline and institutional security are 
essential goals that may override the constitutional rights of 
prisoners. /^. at 1191. A federal district judge in Alabama has 
relied on Turner in upholding the poUcy of segregating 
inmates with AIDS fiom the general prison population. 
//arrw,727F.Supp. 1564. 

.54. Hardin v. Straub, 104 L Ed. 2d 582 (1989). 

55. See, e.g., Morales-Feliciano v. Parole Board of Puerto 
Rico, 887 F.2d 1, 5 (1st Cir. 1989), cert, denied, 110 S. Ct 
1511 (1990); Tdlery v. Owens, 719 R Supp. 1256 (W.D. Pa. 
1989), (^d, 1990 U.S. App. LEXIS 10906 (3d Cir. 1990); 
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see also The National Prison Project, Quarterly Report for the 
Quarter Ending March 3 1» 1990 (detailing numerous cases in 
which courts continue to monitor and address emergency 
overcrowding conditions subsequent to initial orders and 
consent decrees). 

56. Ends v. Coughlin, 1990 U.S. DisL LEXIS 7209 
(S.D.N.Y. 1990). 

57. Id. Proving an Eighth Amendment claim can be difficulti 
as the plaintiff must show that the challenged practice created 
cruel and unusual conditions when viewed in light of the 
''totality of the circumstances." A court may well require the 
totality of the circumstances to indicate that abnost every 
aspect of conHnement falls below constitutional minima* See 
Tillery, 719 F. Supp. 1256 (court found overcrowding 
together with inadequate security^ fire inx>tection, plumbings 
ventilation, sanitation, and medical, dental, and psychiatric 
care). 

58. See, e.g., Knight v. Armontraut, 878 F.2d 1093, 1095-96 
(8th Cir. 1989) (keeping inmates in segregation for a longer 
period of time than allowed by disciplinary rules is not an 
Eighth Amendment violation when the excess time is due to a 
lack of beds); Gillihan v. ShilUnger, 872 E2d 935, 940 (10th 
Cir. 1989) (per curiam) (freezing a prisoner's account until 
transportation expenses are paid does not constitute cruel and 
unusual punishment); Bruscino v. Carlson, 854 F.2d 162 (7th 
Cir. 1988), cerL denied, 109 S. Ct 3193 (1989) C*permanent 
lockdown" including around the clock confinement and a 
prohibition on social and group religious activities is '^reason- 
able'* when there is a history of violence at the prison and the 
character of the inmates is deemed to be incorrigible). But see 
Todaro v. Boomer, 872 F2d 43, 48 (3d Cir. 1989) (aUegation 
that inmate was held in confmement (or 72 hours without a 
hearing in violation of regulations stated a valid Eighth 
Amendment claim); Jackson v. Cain, 864 F.2d 1235 (5th Cir. 
1989) (Eighth Amendment claim is sufficiently stated when 
there exists a material Issue as to whether a prison official 
knowingly assigned an inmate to a woric detail that would 
aggravate a serious medical condition). See generally Project, 
Nineteenth Annual Revisw of Criminal Procedure: United 
States Supreme Court and Courts of Appeals 1988-1989, 78 
Geo.LJ. 1429-60(1990). 

59. Pub. L. No. 96-247, 94 Stat 349 (1980) amended by 
Pub. L. No. 97-256 (codified at 42 U.S.C. § 1997 (1982)); see 
also Prisoners* Rights, supra note 1, at 418. 

60. at § 1997a. 

61. See Prisoners' Rights, supra note 1, at 417. 

62. Id. read in conjunction with 42 U.S.C. § 1997(l)(B)(ii). 

63. 42 U.S.C. § 1997e(b)(2). The Attorney General has 
promulgated more specific "minimum standards" under 28 
C.FJl.40. 

64. See Prisoners' Rights, supra note 1. Out of frustration 
with the government's inactivity in the cxigoing enforcement 



action arising from United States v. Michigan, Judge Enslen 
of the Western District of Michigan recently Issued an cMrder 
allowing the amicus curiae inmates, whose motion to 
intervene had previously been denied, to prosecute the action 
as an active party. This change in status was upheld by the 
Sixtli Circuit in United States v. Michigan, 901 R2d 503 (6th 
Cir. 1990). 

65. Telephone interview with Special Litigation staff 
member, who requested anonymity (June, 1990). 

66. Interview with Adjoa AiyetcHO, Director of Legislative 
and Community Affairs foe the ACLU National Prison 
Project, in Washington, D.C. (June 11, 1990). 

67. See, e.g.. Justice Dept., Activists Meet Over Civil Rights 
i4cr. Legal Times, June 11, 1990, at 21. 

68. N.Y. Times, Jan. 27, 1990, at 10, col. 4. 

69. Interview with Adjoa Aiyettro, supra note 66. 

70. See Watson, Endorsements Smooth Path for Dunne, 
Legal Times, March 12, 1990, at 6. 

71. Wicker, In the Nation; A Man of Character, N.Y. Tunes, 
Jan. 29, 1990, at A23, col. 6. 

72. W. 

73. Newsday, Feb. 12, 1990, at 13 (interview with John 
Dunne). 

74. Telephone interview with Special Litigation Section 
staff member, supra note 65 ; interview with Adjoa Aiyetoro, 
supra noh^ 66. 

75. Telephone interview with Special Litigation Section 
staff member, who requested anonymity (January 15, 1991). 
Ten new investigations necendy have been opened by the 
Section. 

76. For example, a search of NEXIS newspaper and 
magazine databases produced virtually no articles since 1988 
on CRIPA and prisoners* rights. 

77. Civil Rights of Institutionalized Persons Act: Hearing 
Before the Subcomm. on Courts, Civil Liberties, and the 
Administration cf Justice and the Subcomm. on Civil and 
Constitutional Rights of the House Comm. on the Judiciary, 
98th Cong., lst&2ndSess. Ill (1983-84). 

78. Plaintiff United States* Response to Defendants* Motion 
to Reconsider and Alter the Courtis Novemb^ 3ni and 6th 
Opinion and Order, United States v. Michigan, No. G84-63 
(W.D. Mich. Nov. 6, 1989). TTie wder requires the defendants 
to devdop a new (nisoner classification plan pursuant to 
provisions in Consent Decree. 

79. W. at 9. 

80. W. at 17. 

81. Interview with Elizabeth Alexander, Chief Staff Counsel 
of the ACLU National Prison Project^ in Washington, D.C. 
(June 11, 1990). 
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Iowa L. Rev. 935, 936 (1086). 

86. Draft Subcommittee Report of the Federal Courts Study 
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Chapter XX 

1. Pub. L. No. 101-336, 104 StaL 327 (1990) (to be 
codified at 42 U.S.C. Sec. 12101) [hereinafter cited as 
"ADA"]. 

2. HJl. Rep. No. 485, 101st Cong., 2d Sess., pL 3 at 23 
(1990) [hereinafter cited as "Judiciary Report"]. 

3. Pub. 1.. No. 101-336 at § 102 (b) (5) (A). 

4. Pub. L. No. 101-j336 at § 105; 42 U.S.C §§ 2000e-4, 
2000e-5, 2000e-6, 2000e-8 and 2000e-9. 

5. Pub. L. No. 101-336 at § 101 (2). 

6. Pub. L. No. 101-336 at §§ 101(5) and 108. 

7. Pub.L. 101-336 at §201. 

8. Pub. L. 101-336, Subpart B. 

9. Pub. L. No. 101-336 at § 203. 

10. Pub. L. No. 101-336 at § 223. 

11. Pub. L. No. 101-336 at § 231. 

12. Pub. L. No. 101-336 at § 302(a). 

13. Judiciary Rqwrt. supra note 2, at 54. 

14. Pub. L. No. 101-336 at § 301(9). 

15. Pub. L. No. 101-336 at §§ 302(b)(2)(A)(u) and (Lii). 

16. Pub. L. No. 101-336 at § 306(c)and (d). The Board 
published a Notice of Proposed Rulemaking in the January 
22, 1990 Federal Register. 

17. Pub. L. No. 101-336 at § 304. 

18. Pub. L. No. 101-336 at § 310. 

19. Pub. L. No. 101-336 at § 308. 

20. Pub. L. No. 101-336 at § 225(a)(3). 

21. Pub. L. No. 101-336 at § 225(c). 

22. Pub. L. No. 101-336 at § 225(d). 

23. Pub. L. No. 101-336 at §§ 501-514. 

24. S. Rep. No. 116, 101st Cong., 1st Sess. at 9,17 

(1989) (testimony of Attorney General Thomburgh, on behalf 
of President Bush) [hereinafter cited as "Senate RepOTt'l. See 
also. The Americans With Disabilities Act: A Practical Guide 
to Impact, Ertforcement and Compliance, (fiNA) at 35 

(1990) . [hereinafter cited as "Americans With Disabilities Act 
Guide'1. 

25. Americans With Disabilities Act Guide, supra note 24, 
at 37-38. 
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26. Americans With Disabilities Act Guide, supra note 24, 
at 37-40. 

27. Senate Report, supra note 24, at 21 . 

28. Pub. L. No. 101-336 at § 51 1; Americans With Disabili- 
ties Act Guide, supra note 24, at 43. 

29. Americans With Disabilities Act Guide, supra note 24, 
at 52-54. 

30. Although the amendment passed in the House, it was 
rejected by the Senate-House Conference Committee and was 
finally replaced by an amendment introduced by Senator 
Hatch (R -UT) requiring HHS to publish a list of diseases that 
could be communicated through food 

31. Americans With Disabilities Act Guide, supra note 24, 
at 4648. 

32. President's Committee on Employment of People with 
Disabiliaes, Worklife, Fall 1990. 
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2. Pub. L. No. 100-430, 102 Stat 1619 (1988). codified at 
42U.S.C.§3601.erje<7. 

3.24CP.R.§ 8.51. 

4.29U.S.C.§ 791. 

5.29U.S.C.§ 794. 

6.42U.S.C.§4151. 

7. One Nation, Indivisible at 485-86. 

8. 12U.S.C.§1701q. 

9. 12U.S.C.§ 1701q(a)(2)(A). 
10. 12 U.S.C.§ 1701s. 
11. 53 Fed. Reg. 20227 (June 2. 1988). 
12.42U.S.C.§ 3604(0(3)(A). 
13.24CP.R.§ 8.51. 
14.24CP.R.§ .23. 

15. One Nation Jn(Uvisiblesti4S\-S3. 

16. Letter firom Robert J. DeMonte, HUD Regional 
Administrator-Regional Housing Commissioner to Al 
DiLudovico, Executive Director, Housing for Independent 
People, Inc., October 7, 1988. 

17. W. 

18. United States District Court, N.D. Cal., No. 3893469 
F.M.F. 

19. 54 Fed. Reg. 3246 (Januaiy 23, 1989). 
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20. See, e.g.. City of Cleburne v. Cleburne Living Center, 
474U.S.432 (1985). 

21. See, Index of Resource Materials on Fair Housing for 
People with Disabilities, Mental Health Law Project, 
Washington, D.C. Nov. 1991. 



Chapter XXII 

1 . This chapter focuses on the rights of persons with 
mental disabilities, principally people with mental retardation 
or mental iUness. 

2. 42U.S.C.§1997^/je^. 

3. Dinerstein, '"Rights of Institutionalized Disabled 
Persons,** One Nation, Indivisible: The Civil Rights Chal- 
lenge for the 1990s at 388 (1989) [hereinafter cited as '^Rights 
of Institutionalized Disabled"]. 

4. /rf.at412-13. 

5. As yet, there has been no indication that the leadership 
of the Justice Department or its Civil Rights Division has 
focused on the problems with CRIPA as written, although 
there is reason to believe that lawyers in the Division's 
Special Litigation Section are well aware of at least scxne of 
those problems. Fbr example, the 1988 and 1989 Reports of 
the Attmiey General Regarding the Civil Rights of Institu- 
tionalized Pfcrson Act [hereinafter cited as *TY 1988 CRDPA 
Report" and *TY 1989 CRIRA Report"], in which the 
Department of Justice is required pursuant to 42 U.S.C. § 
1997f to repwt to Congress on CRIPA enforcement, make no 
mention of any difficulties with the statute. For its part, 
Congress has shown little interest in conducting oversight of 
the Justice Department's CRIPA SK^tivities since now- 
Governor Lowell Weicker left the United Stales Senate. As 
Chair of the Subcommittee on the Handioqpped of the Senate 
Committee on Labor and Human Resources firom 1980-1986, 
Senator Weicker conducted a series of hearings criticizing the 
Justice Department's role in enforcing CRIPA. See Rights of 
Institutionalized Disabled, supra note 3, at 612 n.2 & 615 
n.46. 

One indication of Congress' lack of interest in CRIP 
oversight is its apparent failure to notice that the Justice 
Department neglected to file its FY 1988 rq)ort, which 
presumably should have been submitted within a few months 
of September 30, 1988, the end of fiscal year 1988, until 
October. 1990. The FY 1989 Report was also submitted to 
Congress in October. 1990, a full year after the end of the 
fiscal year. 

6. See Part one of this report for a more detailed discussion 
of the Lucas and Dunne appointments. 

7. To the author of this chapter's knowledge, only two such 
cases have been filed since the twelve cases cited in Rights of 
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Institutionalized Disabled, supra note 3, at 620 n.l07. One 
case, United States v. New York, No. CIV-88-138C (W.D.N.Y. 
filed February 5, 1988), concerns conditions at the Buffalo 
Psychiatric Center. The most recent CRIPA report, that for 
FY 1989, indicates thai as of September 30, 1989, the case is 
still in a discovery phase, with the Justice Department and 
state officials conferring about a possible settlement of the 
suit FY 1989 CRIPA Report at 27. See United States v. New 
York, 690 F. Supp. 1201 (W.D.N.Y 1988) (refusing to review 
Attorney General's certificate in case). 

Although information about consent decrees, which are 
typically unreported, is not always easy to come by, the 
Department also apparently filed a complaint and accompa- 
nying consent decree in October, 1989 concerning its 
investigation of the Los Lunas Hospital and Training School, 
a mental retardation facility in New Mexico. Telephone 
conversation with Peter Cubre, of the New Mexico Protection 
and Advocacy System, September, 1990. For a further 
discussion of the circumstances surrounding the Department's 
actions regarding this investigation, see the next section, 
ir^a. 

In addition to the above substantive cases, the Depart- 
ment also filed suit in Febniary 1988 against New York 
officials to provide access to Crecdmoor Psychiatric Center 
so that the Department could conduct its CRIPA investiga- 
tion. The suit was settled and dismissed after the parties 
agreed on a format for the Department's investigation. FY 
1988 CRIPA Report at 6. 

8. See FY 1988 CRIPA Report at 1 (mental health facility) 
and FY 1989 CRIPA Report at 2 (three new mental hea^i 
investigations). 

9. The two cases were United States v. New Mexico, No. 
86-09-32M (D.N.M. filed August 8, 1986), concerning 
conditions at the Fort Stanton State Hospital, and United 
States V. Oregon, No. 86-961-LE (D. Or. filed July 28, 1986), 
concerning the Fairview Training Center. As noted in Rights 
of Institutionalized Disabled, supra note 3, at 620 n.l07, the 
New Mexico case was on "inactive" status as of September 
30, 1987, because of what the Department described as 
defendants' "concerted effort to improve conditions" at the 
facility. Subsequently, the Department narrowed its concerns 
in the case to medication practices only (in the meantime, 
private plaintiffs had brought suit against the Fort Stanton 
facility on conditions of confinement and community 
placement issues), and dismissed the case on December 12, 
1988, because it found that such practices had improved 
significantly. FY 1989 CRIPA Report at 17. The Oregon case 
was settled by consent deaee in April, 1989. FY 1989 
CRIPA Report at 18. The Department has engaged in 
substantial efiforts to enforce this decree. See discussion 
ittfra. 

10. See United States v. New York, supra note 7. In its FY 
1989 Report, however, the Department indicated that at the 



court's request it was negotiating with the state to eliminate 
the deficiencies found during discovery. FY 1989 CRIPA 
Report, at 27. 

11. That is, the twelve case cited in Rights of Institutional- 
wed Disabled, supra note 3, at 620 n.l07, less the now- 
dismis.sed United States v. New Mexico. 

12. See Rights of Institutionalized Disabled, supra note 3, at 
401-05. 

13. United States v. Oregon, Consent Decree, at 8, Par. 
m.B.16. 

14. /d.at9,Par.IV.A. 

15. Id. at 19, Par. Vn.A. See also id. at 24, Par. X.4 
(tennination of decree unless United States can show a 
I^ovision of the plan not being implemented is essential to 
achievement of constitutional or statutory rights specifically 
recognized). 

16. Id. at 24, Par. X.4. For an extensive criticism of these 
and other provisions of the consent decree, see Affidavit of 
Clarence J. Sundram, J.D., Attachment 1 to Plaintiff- 
Intcrvenws' Hearing Memorandum in United States v. 
Oregon, filed on or about April 4, 1989. 

17. Id. at 3, Par. I.G. C'Further improvements in the quality 
of care to Fairview residents can be achieved by transferring 
significant numbers of residents to community-based 
residential programs.") The Consent Decree's plan of 
implementation further requires that the defendant*! develop 
procedures to assure that residents are regularly evaluated for 
the a^^optiateness of their institutional placement, id. at 15, 
Par. V.B.15, but as Clarence Sundram observes in his 
affidavit, see supra note 16 at 14, there is no requirement that 
residents for whom institutional placement is im^opriate 
acUiaily be placed in appnpiate community-based settings. 
Nor does the Consent Deaee say anything about the nature of 
the community-based programs in which residents should be 
placed. at 8. 

The attorney for the pbiintiff-intervenors in the case, 
representing the class of Fairview 's residents, while generally 
complementary about the Department's tenacious efforts to 
enforce the Consent Decree, has noted that the Department 
has not pursued any compliance issues concerning commu- 
nity placement Telephone conversation with Elam Lantz, 
Esq., August 13, 1990. 

18. United States v. Oregon, Consent Decree, at 21, Par. 
Vni. (describes the role of the panel). 

19. United States' Emergency Motion, filed June 8, 1990. 

20. Report of the AdWsory Panel, August 3, 1990, at 9. 

21. W. at 5-7. 

22. Utter from Mary C. Cerreto, Ph.D., to Robert D. 
Dinerstein, dated January 7, 1991 . 

23. Over the years, at different junctures, private plaintiffs 
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and/or the United States attempted to persuade tlie court that 
defendants were in non-compliance with tlie 1978 decree. In 
1983, the parties agreed to an amended consent decree that 
called for the closure of Forest Haven on September 30, 
1988. 

24. Older in Evans v. Barry, No. 76-293 (D.D.C. January 
30, 1990) (holding defendants iii contempt); telephone 
conversation with plaintiffs' ritomey Joseph TWman. August 
1990. 

25. FY 1989 CKIPA Report at 13. 

26. See. e.g., FY 1989 CRIPA Report, at 14 (United States v. 
Colorado); id., at 22 (United States v. Indiana) (continuing 
compliance lours and discussions regarding Indiana mental 
hospitals that were the subject of the first CRIPA mental 
disability case, filed in 1984). 

27. See Rights of Institutionalized Disabled, supra note 3, at 
403-04. As of the end of fiscal year 1989, the Department 
appeared to be close to disri:'ssing its second OUPA mental 
disability case on the basis of compliance with the terms of 
the consent decree. See FY 1989 CRIPA Report at 15 
(Department preparing stipulation of dismissal in United 
States V.Louisiana). 

28. United States v. Commonwealth of Massachusetts, 890 
F.2J507(lstCir. 1989). 

29. The Worcester consent decree is discussed in Rights of 
Institutionalized Disabled, supra note 3, at 620, n.l07, 621 
nn.115 & 122, and 623 nn.146-54 and accompanying text 

30. Uruted States v. Massachusetts, Settlement Agreement at 
11, Section IV., especially 15, Par. IV. 14, and at 15, Section 
V; United States v. Commonwealth of Massachusetts, 890 
F.2d at 508-09. 

31. United States v. Massachusetts, supra note 30, at 510. 

32. As noted in Rights of Institutionalized Disabled, supra 
note 3, at 621 n. 122, the Massachusetts (tecree was in many 
respects better than those negotiated in other CRIPA cases, 
perhaps because it was entered only after the parties had 
already begun trial. 

33. See United States v. New York, supra note 7, 690 R 
Supp. at 1204-05 (describing Justice Department's proposed 
consent decree as "vague, open-ended, and unclear" regard- 
ing Department's authority and as "most difficult to adminis- 
ter" because general tenns will inevitably lead to disputes that 
the court would be required to resolve). 

34. Rights of Institutionalized Disabled, supra note 3. at 
401-04. 

j5. FY 198 7 CRIPA Report at 7; FY 1988 CRIPA Report at 
5; FY 1989 CRIPA Report at 3. 

36. FY 1987 CRIPA Report at 10; FY 1988 CRIPA Report 
at 1 1; FY 1989 CRIPA Report at 7. During this period, the 
Dq>artment apparently conducted two tours with a total of 
four experts, reviewed client medical and injury records, and 



reviewed documentation generated by Medicaid inspections. 
Id. 

37. See, e.g., Ellisville State School in Ellisville, Missis- 
sippi, FY 1987 CRIPA Report at 9, FY 1988 CRIPA ileport 
at 9, & FY 1989 CRIPA Report at 6 (Department reported 
findings of unconstitutional conditions during fiscal year 
1986; as eariy as 1987 report, the Department expected to file 
a consent decree, but as of the end of the 1989 fiscal year no 
consent decree had been filed); Embreesville Ctenter in 
Coatesville, Pennsylvania, FY 1987 CRIPA Report at 9, FY 
1988 CRffAReport at 10, & FY 1989 CRIPAReport at 5 
(delay in reporting of findings to state officials). 

38. See Rights of Institutionalized Disabled, supra note 3, at 
399-400 and 619 nn.84-90. 

39. See FY 1988 CRIPA Report at 2; FY 1989 CRIPA 
Report at 20 C*The Dep^utment continues to monitor progress 
at these facilities and prq)ared letters describing our findings 
to the State as the year ended"). 

40. See FY 1987 CRIPA Report at 8; FY 1988 CRIPA 
Report at 7; FY 1989 CRIPA Report at 4. Acconling to U»ese 
CRIPA reports, the Department sent its first letter of unconsti- 
tutional findings on July 28, 1986; foUowed up with another 
letter on December 2, 1986, after an expert tour of the 
facility; and spent the entire 1988 fiscal year unsuccessfully 
attempting to arrange additional expert tours, rebuffed by 
state officials who said the Fairview suit was taking up ail 
their time. In its FY 1989 report, the Department indicated it 
had postponed further tours until March 1989 at the state's 
request By the end of the fiscal year, the Department stated 
that it was reviewing a variety of issues in the litigation. 

41. TeleiAone conversations with the two attwneys, 
Sqjtember 1990. Because the Department of Justice 
typically does not disclose the sources of infomiation for its 
CRIPA investigations, the auth» of this chapter has not 
identified them. 

42. See, e.g., FY 1988 CRIPA Report at 4 (investigation of 
Las Vegas Medical Facility in New Mexico tenninatcd 
because of major improvements at the facility); FY 1988 
CRIPA Report at 14, FY 1989 CRIPA Report at 10 (same, 
Montgomery Developmental Center, Ohio); FY 1988 CRIPA 
Report at 16, FY 1989 CRIPAReport, at 12 (same, Winfield 
State Hospital, Kansas). 

43. Tblephone conversation with Curtis E)ecker, Executive 
Director of the National Association of Protection and 
Advocacy Systems C'NaPAS"). Decker requested the 
meeting and led the delegation of NAPAS representatives that 
met with Dunne. 

M.Id 

45. Tblephone convwsations with Elam Lantz, attorney for 
plaintiff-intervenors in United States v. Oregon, supra note 9, 
August 22, 1990, and Joseph TUman, attorney for plaintiffs * 
in Evans v. Barry, supra note 24, August, 1990. In both 
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cases, the attorneys indicated that the Department tended to 
focus on issues other than those related to community 
placement of institutionalized persons, which remains an 
issue that the Department has yet to re-exammc significanUy. 
46 This paragraph is based on a telephone conversation 
with Peter Cubrc, plaintiffs' attorney in the Los Lunas case, 
September 1990. 

47. According to the plaintiffs* attorney, the private suit 
against Los Lunas is under submission to the district court 
judge. The judge also has the Department of Justice suit Id. 
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1. See N.Y. Times, March 21, 1989, at A24, col. 1. 

2. The Reagan Administration had attempted to either 
disinanUe the Commission or shift its agenda to the poUucal 
right by appointing controversial members, drastically 
reducing funding, and leaving key staff positions Oike the 
position of staff director) unfilled. 

3. N.Y. Times, supra note 1 

4. N.Y. Times, Mar. 23, 1989, at A18. 

5. N.Y Times, Ocu 8, 1989, at 31. 

6. Id. 

I. Id. 

8. N.Y. Times, OcU 7, 1989, at 6. 

9. President's remarks at a White House Ceremony 
Commemorating the 25th Anniversary of the CivU Rights 
Movement, 25 Pres. Doc. 1013, 1014 (June 30, 1989). 

10. 135 Cong. Rec. H8619 (daUy ed. Nov. 14, 1989) 
(statement of Rep. Edwards) 

II. W. 
12. Id. 

13. 135 Cong. Rec. H8637 (daUy ed. Nov. 15, 1989). 
14. 135 Cong. Rec. S15920 (daily ed. Nov. 16, 1989). 
15. 135 Cong. Rec. S14251 (daily ed. Oct. 26, 1989). 
16. M. 

17. 135 Cong. Rec. SI 5920 (daily ed. Nov. 16, 1989). 
18. 42U.S.C.§ 1975(d). 
19.41U.S.C.§ 1975f(1989). 

20. 135 Cong. Rec. H8920 (daUy ed. Nov. 17, 1989). 

21. Id. 

22. 135 Cong. Rec. SI 5920 (daily ed. Nov. 16, 1989). 
23. 135 Cong. Rec. H8919 (daily ed. Nov. 17. 1989). 



24. Biskupic, Old Rk Commission Fight Seems Ready to 
Erupt Anew. 42 Cong. Q. 3060 (1989). 

25. Id. 
26. 

28. N.Y. Times, Feb. 24, 1990, at Al. 
79. Id. 

30. Id. 

31. Telephone interview conducted in June 1990. 

32. Speech of Julius Chambers of the NAACP Legal 
Defense and Educational Fund at the University of North 

Carolina on May 13, 1989, quoted in Apple, Tiptoeing. Bush 
Comes to a Fork on Cm/ Rights. N.Y Times, May 15, 1990, 
atA20. 

33. Hook, New Uaders Felt Their Way Gingerly Through 
Session. 47 Cong. Q. 3284, 3307 (1989). 
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1. Loessberg, Liss, & Yarashus, 'The Judicial Nominations 
Process: Seeking a Commiunent to Equal Justice," One 
Nation. Indivisible: The Civil Rights Challenge for the 1990s 
76 (1989) (hereinafter cited as One Nation. Indivisible]. 

2. Id. In contrast, the Carter Administration's main goal 
was non-ideological, i.e., to appoint more minorities and 
women to the bench. H. Schwartz, Packing the Courts 58 
(1988). Consequently, some of President Carter's nominees 
were quite conservative. Id. 

3. One Nation. Indivisible, supra note 1, at 76. The retreat 
from civU rights enforcement and equal justice is evident in 
recent Supreme Court decisions on affinnative action and 
employment discrimination. See City of Richmond v. J A. 
Croson Co.. 109 S. a 706 (1989); Wards Cove Packing Co. 
v.Atonio. 109S.CU 2115(1989). 

4. Lewis, Bush Travels Reagan's Course in Naming 
/Mdgw. N.Y Times, April 10, 1990, atAl. 

5. See "Judicial Nominees in the First Two Years of Bush 
Administration," People For The American Way AcUon Fund 
Report [hereinafter cited as "PFAW Report"], November 1, 
1990. The report notes that Bush nominated 69 people for 70 
vacancies: 1 to the Supreme Court; 19 to the courts of 
appeals; and 50 to the district courts. David Souter, Bush's 
sole Supreme Court nominee, had previously been nominated 
by Bush to the Court of Appeals. 

6. Lewis, 5Mpra note 4. 

7. PFAW reports that 26 of the 69 nominees, approxi- 
mately 38%, were under 45 years of age. 
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8. U.S.Consi.art.II,§2, cl.2. 

9. Id. 

10. One Nation. Indivisible, supra note 1 , at 77. 
11. 2 Nominations Networic News, at 1 (Jan. 1990). 

12. One Nation. Indivisible, supra note 1 , at 78. 
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14. Lewis, supra note4, at Al. 
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